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Tn the name of Allah, the Beneficent, the Merciful 
AUTHOR'S PREFACE 


HE first edition of this book was compiled while I was in 

prison, As euch. neither could I add anything to the book 
nor could my suggestions be sought in its compilation. Now 
the second edition has been prepared in full consultation with 
ine and containg almost ail of my speeches and articles relating 
to the subjects of Islamic Law and Constitution. Mr. Khurshid 
Ahmad deserves my heart-felt thanks for the skill and ability 
with which he has translated and edited the book. 


A book like the present one, which has not been written in 
the common textbook style, may not cater to all the academic 
needs of a student of Islamic Law and Constitution, who wants 
to.atudy the subject in ‘all its multifarious details, but. I do 
hope, it will prove of immense help to all those persons who 
want to atudy the nature of the Islamic State, its theory, form 
and underlying principles, and who wish to understan@ how. the 
islamic Law can be implemented in a modern state, Today there 
ate many countries whose Muslim population is, after attaining 
independence, naturally eagor to base its polity on those princi- 
ples and traditions of Islam which aro a demand of its faith and 
conscience, The people want that the Islamic Law should be 
introduced in their respective countries se that they may follow 
4 law to which they owe their honost and sincero allegiance. But, 
unfortunately, in almost all such countries the reins of power 
have been in the hands of those persons who not only did no¢ 
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have even an elementary understanding of Islamic Law and Con 
stitution, but had all their education and training for the run- 
ning of Godless seculer states. Therefore everywhere they are in 
a bad predicament bocause they are incapable of thinking except 
in terms of the nature and pattern of astate of the Western 
secular type. They are not in a position to wriggle themselves 
out of the Western modes of thinking and practice. The position 
of the Muslim masses is not very dissimilar in certain respects, 
No doubt they are extremely eager to re-establish the Islamie 
way of life and this urge of theirs is very real and sincere. But 
they too are not clear about the nature and form of tho state 
whose establishmet they so sincerely urge. They also do not 
know as to what should they do to establish the state of their 
dreams. Furthermore, Western thinkers and policy-makers 
whose opinions have begun to command immense importance in 
our times, who are influencing most the destinies of the Muslim 
countries, and to whese opinions we too give due woight, har- 
bour many a prejudice and suspicion about the nature and 
prospects of the Islamic State. I think that most of their sus- 
picions and apprehensions are due to a lack of information and 
understanding and not because of any malice, and as such they 
areremovable. In,the articles presented in this book I have 
made an humble attempt to serve all these sections. I wish that 
whatever opinion is formed about the Islamic State, should be 
formed after one hs properly and thoroughly acquainted him- 
self with its nature.and content, and not otherwise. The present 
book will, I hope, help a great deal in understanding the 
various aspects of an Islamic State. 

Tom thankful to all-those persons who offered their com- 
ments on the first edition of the book in Pakistani and foreign 
nowspapers and journals. Ihave tried to benefit from their 
comments as much as possible. I-do not propose to give, in this 
preface, any rejoinder to tho objections particularly raised by 
the Westorn reviewers and critics. But I would submit -that- 


In the name of Allzh the Beneficent, the Merciful vit 


there should be a limit to one’s desire to soa everything in 
accord with one’s own wishes, Thero can boa people who may 
have very basic differences with the West in respoct of human 
values, ideals, culture and civilization and thoy havo as much a 
right to fashion their collective life in accordance with their 
own values and ideals as the West has to do according to its 
own, Vor a happy ¢o-existenco, tho thrusting. of one’s beliefs 
and doctrines on the other is aa detrimental and injurious as is 
an honest endeavour to understand ono another's ideology in its 
true lights necessary and helpful. 
ABUL A‘LA MAUDUDI 
Lahore : 15th October, 1960, 
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INTRODUCTION 


'SLAM today is passing through one of its most crucial 
‘periods. In the first half of the twentieth century, a wido- 
spread rovival of Islam has occurred. The chains of politios} 
servitude have boon broken at many # pléce and nearly eighteen 
Muslim countries havé attained independence during the last 
two docadcs. Intellootual and oultural movements siming at 
Islamic renaissance have emerged throughout the length and 
brondth of the Muslim world and are gradually gaining etrongth. 
Although thero have been ups and downs because of political 
exigoncies, tho overall movemont for Islamic rovivel has been 
alowly moving in the upward crescendo. The entire world of 
Islam is humming with a new ambition to rebabilitato Islam and 
revive its pristine glory. Everywhere Muslims areon the march, 
Maslims are om the march everywhere 
But the new challenge to Islam also emorges from this very 
onward march of the Muslims, The course of events has put 
them on trial. It is to bo seen how they sequit themselves of it. 
Tho basic problem before the world of Islam is how to re- 
establish the Islamic ideology in the world of the mid-twontieth 
century. This problom poses a great challenge, because Islam 
is not a mere collection of dogmas and rituals. It is a complete 
way of lifo, It is tho embodiment of Divino Guidance tor all 
fields of human life, may they be private or public, political or 
economic, social or cultural, moral or legal and judicial, Islam 
ig an all-ombracing ideology and the problem that besots the 
Muslim world, which has only recontly emorgod from political 
slavery, is of translating. this idevlogy into practice aad of 
Teconatrueting its socio-political life in accordance with it. 
Tne movement for the introduction of the Islamic law and 
the ostablishmont of tho Islamic State is e part and parcel of 
this oversil movewent for the revival and the rehabilitation of 
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Islam. The movement is not afoot in more or less every Muslim 
country, particularly in those countries which have recently 
attained indepondence. Everywhere people are pressing for the 
framing of an Islamic Constitution and for the introduction of 
the Islamic law. Sudan, Indonesia, Pakistan, Malaya, Somalia, 
ete. all are witnessing the same movement. The question 
arises why has one and the same trend appeared in so many and 
so far off places? And why is the problem of Islamic State 
becoming important with the spread of political freedom ? 

Western observers. and those totally educated in the 
Western tradition often fail to understand the phenomenon. It 
seems, therefore, advisable to caste cursory glance over the 
oase of Muslims for the establishment of Islamic State. 


a 
WHY MUSLIMS WANT. AN ISLAMIC STATE? 


The question why Muslims want an Islamic State isa 
strange question. For Muslims should not and, as a matter of 
fact, could not as Muslims but want an Islamic Statc. This is 
the only natural course for them. If they wanted anything olse, 
then’ an explanation would perhaps be“called for; and not 
in the case when they want it.--But because of a host of 
reasons a1 explanation to this effect has become necessary. 


Firstly, the intellectual and religious background of the 
world of Islam is very differont from that of the West and as 
such it becomes difficult for the Western and tho West-orionted 
observors to grasp and appreciate the situation. It ia, therefore, 
necessary that the Islamit concept of religion and the Muslim 
outlook on politics should be cloary undorstood at the very out- 
set. Then alone can a better understanding of tho contempor- 
ary Muslima political thought be developed. 


Secondly, the educated younger generations of the Muslim 
world too have been estranged from their own cultural and in- 
tellectual tradition. Under the influence of Western education 
they have imbibed the Western political concepts and are think- 
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“ing of introducing them in the Muslim world without any regard 
for tho Muslim tradition as such. And as, through a cruel con- 
spiracy of circumstances, the reins of power in many @ country 
has passed from the hands of the erstwhile Imperialist powers 
to this very class of West-oricnted Muslims the need for a 
precise presontation of the Islamic case haa increased manifold. 

Islam holds that Allah has creatod the Universe and con- 
trols and governs it. He created man and provided him with 
all that he noods for the progress and growth of life. To fulfil 
his material noeds Ho has endowed the world with all kinds of 
materials and substances which man can harneas to his uso. 
To cater to his spiritual, cultural and social requirements, he 
needs His revealed Guidance through His Prophets, It is tho 
Guidance whith constitutes the religion of Islam. 

Life is a unity, It canuot be divided into water-tight com- 
partments. The function of religion is to direct the affairs of 
life. Therefore its domain is life in its entirety, and not any 
specific aspect of it. That is why it not only gives an outlook 
on life and reality but also lays down the basic Principles on 
which man’s relationships to his own self, to other men and 
society, and Allah the Creator are to be reared. It looks upon 
life im its totelity and provides guidance ‘for every field of 
activity. The mission of a prophet, according to Islam, is not 
merely to cator to spiritual elevation. His mission is to purify 
the beliefs and ideas of man about Reality, to purge his soul of 
all impurities, to awaken his moral consciousness and to use this 
moral force for the reconstruction of the society and tho 
remoulding of tho flux of history. ; . 

This has beea tho mission of all the prophets of God and 
Prophet Muhammad (peace be upon him) was the last of the 
prophets to whom God’s Guidaice was revealed in its complete- 
ness and who established an idoal social order—a complote 
civilization—in accordance with this Guidance. It is this 
Guidance which is enshrined in the Qur’an and sitnnah, the 
word of God and the example of the Holy Prophet, and consti- 
tutes the religion of Istam. 
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Tho Qur'an explicitly sske man to submit to God with a 
complete submission and to accept His Guidance in every field 
of activity. The call of the Qur'an is : 

“Q ye who beliove ! enter.into Islam wholly and follow 
not tho footsteps of the Satan, verily ho is unto you an 
enemy manifest”. (2 : 208) 

The mission of the prophets, according to the Qur'an is the 
establishment of virtue and justice in accordance with tho 
revealed guidanco. . 

“We verily sent Our messengers with clear proofs, and 
revealed with them the Scripture and the Balance, (i.0., the 
authority to establish Justice), that mankind may obsorve 
the right measure; and He revealed iron (i.e., cocrcivo 
powor) wherein is mighty power and (many) uses for man- 
kind and that Allah may know who helpeth Him and His 
messengers, though unseen”. (57 : 25) 

7 “He it is Who hath sent His messenger with the Guid- 
ance and religion of Trath, that He may make it suprome 
over sll other ways, however much idolaters may be avers”. 
(61: 9) 

Thus Islam wants to fashion one’s entire life accordiag to 
the principles of individual aad social behaviour revealed by 
God and does not confine itself to the precincts of the private 
lifo of the individual alone. Politics, on the other hand, studies 
the rélationship of man with the state and of man with man. In 
Islam this too is the.domain of religioa, which comprehends all 
aspects of lite. Islam does not admit of any separation between 
religion and politics; it wants to conduct politics also in accord: 
ance with the guidance provided by religion and to use the 
state as the servant of the Lord. The Qur’an lays down’ that 
Allah is the Sovereign and the Law-giver and His revealed law 
ust be adopted as the law of the land. Avvordiag to the Qur'an: 


“The command is for none but God ; He hath com- 
manded that ye obey none but Him: that is the right path’’. 
(12 : 40) 
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“Verily, Hia is the Creation and His is the Law”, 
(7: 54) 
“If any do fail to establish and decide by what God hath 
revealed, they are the unhelievers.........the unjust athe 
evil-doers”. (3:44, 45, 47) 
Tslam nses political power for the reform of the so¢ioty and 


flocs nob leave it to degenerate into ‘the last resort of a 
scoundrel’, It rather makes the Prophet pray that the rulers be 
converted to the creed and become ita support. 

“Say :O my Lord | Let my entry be by the Gate of 
Truth and Honour and likewise my exit by tho Gate of 
Truth and Honour; And grant mo from Thy presence & 
ruling authority to aid me”. (17 : 80) 

Maulana Maududi, in his Tafsir, explaina the above verse 
as follows : 

“That ia either grant me power on earth or make any 
ruling authority, any state, my supporter, so that I may. 
with the force of the coercive powers of the state, establish 
virtuo, eradicato evil, put an end to the surging tide of cor- 
raption, vulgarity and sin, sct at right the disruption which 
has engulfed life and administer justice accorning to Your 
revealed law". 

This is the real meaning of the verso and this is the intor- 
pretation given by Hasan Basri, Qaiada, Ibn Jariy and Ton 
Kathir, This view is further supported by the hadish : 


“Allah through state power puts an end to that what 

He does not eradicate through the Qur'an”. 

This shows that roforms which Islam wants to bring about 
cannot be carried out by sermons alono. Political power is also 
essential to achievo thom 4 . 

This is the approach of Islam. And tho logical consequence 
of this approach is that the state must be moulded on Islamic 
patterns. This is.a dictate of the Tslamic faith and cannot be 
disregarded, The Western concept of tho separation of religion 


Moududi, Tafhimul Qur'an, Vol. II, Lahore 1934, p. G18. 
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from politics of secularism—is foreign to Islam and the adoption 
of it would be the very negation of the Islamic concept of polity. 


This problem has become very serious with the spread 
of political freedom. In the past, Muslims were not free to 
fashion their politiical life according to their own likes and dis- 
likes. They were under the yoke of Western imperialism and 
had no freedom to order their affairs according to. the Islamic 
principles. But after the attainment of independence, they are 
free to adopt whatever way of life they like. If, even after the 
attainment of this freedom, they do not adopt the Islamic way 
and instead of enforcing Islamio law, choose to run their state 
on some other lines, this avoidance of Islam on their part would 
amount to no legs than a form of national apostasy—something 
of which Muslims cannot conceive, 


This concept of Islam, further supported by the practice of 
the Holy Prophet (peace be upon him), of the Khilafut-i-Rashida 
and of the multitude of Muslim reformers, impels Muslims to 
strive for the establishment of Islamic State. This is why this 
move 1s spreading throughout the world of Islam and has become 
one of the most important topics of our age. 


A perusal of Islamic history reveals that throughout the 
long range of thirteon centuries, no ideal other than Islam has 
ever spurred Muslims to any groat action. Islam is the very 
breath of their life; it alone has moved them to accomplish 
great feats of glory. Any contrary ideal has never caught their 
imagination, has never moved them to sacrifice their entire, 
existence, has never won any popular support amongst them. 
Professor Wilfred Smith, while surveying the problems of 
nationalism in the Moslim world, admits this unique pheno- 
menon of Islamie history. He observes : 


1. Here n clarification is porhups calted for. There is a havie difference 
hotween a ‘Muslim Sate’ and an “Islamic Stuie’, 4 Muslim State ie any 
stato whieh is ruled by Muslinis. Islamic State, on the other han. is 
one which opts to conduct its affairx in accordance with the revented 
Buidanee of Islam and accepts the sovereignty of Allah and the supre- 

“ mucy of His Law, aud which devotes its resources to achievo this ond. 
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‘No Muslim people has evolved a national feeling that 
has meant a loyalty to or even concern for a community 
transcending the bounds of. Islam” 1 : 

Also that : 

‘Inthe past, only Islam has provided for these people 
this typo of discipline, inspiration and energy” 2 
This is a unique feature of Islamic history and the move of 

the Muslim people towards the Islamic State is the natural func- 
tion of their history. Any other move simply cannot succeed. 


Moreover, the experiment of the Western countries with 
secularism are in no way encouraging. Separation of polities from 
morality and religion has created more problems than it has 
solved. The result is that there is ‘scepticism in thought, con- 
fusion in values, expediency in standards, vulgarity in behaviour 
end opportunism in diplomacy. Politics has become out-and-out 
machiavellian and this state of affairs has greatly impaired§tho 
poise and tranquillity of life. That is why, in the words of a 
philosopher, although the modern man has “learned to fly in the 
skies like the birds and to swim in the oceans like tho fiahes, but. 
as failed to learn to live on earth like human beings”, That is 
why the renowned historian, Arnold Toynbee is even doubting 
the yaluo of secularism as an ideal. He says: 


“Perhaps it is impossible to attain secular happinoss 
for the individual by pursuing this secular happiness as an 
ultimate end in itself ; but it is conceiveble that secular 
hap; iness for the individual may be produced as au inci- 
dental by-product if the individual is aiming at something 
else that is spiritually above it and beyond it. Secular 
happiness may be a by-product of trying to carry out the 
spiritual aims that are common to all the higher religions : 
the effort to take sides with what is good against what is evil, 
and the effort to attain harmony with Absolute Reality or 

1. Wilfred ¢. Smith, Zslam in Modern Hisidry, Princeton, 1957, p. 77. 
2. Ibid, 
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God™!, 
Iqbal has also very forcefully pointed out the real malaise 
of the Western culture. He. says : ‘ 
“Both nationalism and atheistic socialiem, at least in 
the present state of human adjustments, must draw upon 
the psychological forces of hate, suspicion end resentment 
which tend to impoverish the soul of man and close up his 
hidden sources of spiritual energy. Neither the technique 
of medieval mysticism nor nationalism nor atheistic social- 
iem can cure the ills of a despairing humenity, Surely 
the present moment is one of great crisis in the history of 
modern culture. The modern world stands in need of 
biological renewal. And religions, which in their higher 
manifestations are neither dogma nor ritual, can alone 
ethically prepare tho modern man for the burden of the 
great responsibility which the advancement of modern 
science necessarily involves, and restore to him that 
attitude of faith which makos him eapable of winning a 
personality here and retaining it hereafter. It is only by 
rising to a fresh vision of his origin and future, his whence 
and whither, that’ man will oventually triumph over o 
society motivated by an inhuman competition, and a civili- 
zation which has lost its spiritual unity because of its inmer 

- conflict of religious and polltical valnes’’.2 


Tn this context [qbal’s call was as under : 
“Humanity needs three things today—-—a spiritua] in- 


1, Arnold Toynbee, Christianity among the Religions of the World, Oxford 

University Press, London, 1958, p. 562 (Emphaeie ours) Speaking nt 
tho Jamshed Memoria! Hall, Karachi, Prof. Toynbee said : 
“Religion was indispensable for human boings, and without it, the 
existence of mn was not possible, Retigion was essential for solving 
the most complicated problois of the individual and tho society. In 
inodern scientific advancoment, religion hes still to pluy a bettor and 
important role for the proservation of the personality of innz."" 
Quoted in Phe Ielomic Review, London, January 1980. p. 39, 


2 Muhammad Iqbal, Reconstruction of Religiods Thought in Talim, 
Leiore, 1054, pp. 183-189 (Emphasts oure). 
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torpretation of the Universe, spiritual emancipation of the 
individus], and basio principles of a universes! import direot- 
ing the evolution of human society on a spiritual basis... 
Béliove me, Enrope today is the greatest hindrance in the 
way of man’s ethical advancement. The “Muslim, on the 
other hand, is in possession of these ultimate ideas on the 
basis of o revelation...Let the Muslim of today appreciate 
his, position, reconstruct his social life in the light of ulti- 
mate principles, and evolve..that spiritual democracy which 
is the ultimate aim of Islam"). 


With this belief and this realisation, Muslims are trying to 
carve out their own path and to set, by establishing a political 
order on the moral principles of Islam, an example before a 
world torn by Secularism, Nationalism and Communism. 


Lastly, they are faced with the problem of Communism. 
Communism has shaken the Western world and the spectre is . 
now haunting tho Muslim Hast. Communism is a social philo- 
sophy, but in the last analysis, it is an ideology which is @ pro- 
duct of secularism and athoiam and which emerged to fill the 
vacuum oreated by the disintegration of religion in the West, 
Poverty and social disordor there always havo been. Commun- 
ism appeared on the spene only when religion, the hope of the 
people, was destroyed. It ia a product not mainly of poverty 
but essentially of materialism, and religion alone can meet its 
challenge. R, N. Crow-Hunt rightly says that : 


“It is, in the lest analysis, a body of idess which has 
filled the vacuum created by the breakdown of organised 
religion as a rosult of the increasing secularisation of 
thought during the last three centuries, and it can be com- 
bated only by opposing to it a conception of life based upon 
wholly different Principles”. 2 


1, “Muhammad Iqbal, Reconstruction of Religiove Thought in Islam, 
Lahore, 1954, pp. 183-180 (Emphasis ours) 
~ 2. RN. Crow-Hunt, Phe Threory and Practice of Communiem, London, 
1951, p. 8. 
1 
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Douglas Hyde, « former editor of the Datly Worker, 


T.ondon, endorses the same analysis. Hoe writes : 


j “Communiem: is not, first and foremost, a social or 
political problem. It is s spiritual problem and only if we 
understand’ this, shall. we see why it has spread in this 
particular-age and no other. Its rapid growth would not 
have been possible in the age with a faith. Only in a pagan, 
faithless age was it possible for such @ philosophy and way 
of life to spread to millions of men...”.1 

“Communism uses the very poorin times of crisis or 
when a revolutionary situation develops. . This is its main 
interest in’them. Social justice is the thing upon which it 
feeds. It fs not the originator of Communism”? “The 
spread of Communism end Communist influences has been 
made possible by the spread of wrong ideas, wrong values, 
wrong standards. Still more, it has been made possible by 

‘the existence af large numbers of people with no standards, 
no values, often al!—but no ideas at all.”3 

i “Communism is the expression of a deep Spiritual ill, 
The spread of Communist influence can, in the long ron, 
only. be countered by the apread of the Faith."4 
Muvlima believe that the greatest bulwark against Commun- 


iam is Islam, Islam is the faith and religion of over five hund- 
red million human beings.5 It is the force which has, moved 
them in the past and which is the shect-anchor of thoir present 
existence.. It ia an ideal which inspires them and can move 
them. to action, effort and sacrifice. It is a social philosophy 
whieh stands for justice and well-being and has a just and 
moral, ‘political and economic ideology of its own. Islam not 


ee 
J, Douglas Hyde, Ths Answer fo Communiem, London, 1951, p. 46. 


Ibid., p. 47, (Emphasis oure). 
Ibid, ps 49 (Emphaaia ours). 4. -Ibid,, p. 50 (Emphasis ours). 
See Abiillah Al-Masdusi, Muzahib-e-Alom, Karachi, 1958, p. 130 
Prof. Wilfred 0. Smith, himself « former Socialist, admits in his 
recent book, Ielam in Modern History:  « 

“Surely Islamic enterprise has been the most serious and sustained 
endeavout-ever. put forward to implement justice among men and 
until the rise of Marxism was also the largest and most ambitious.” 


Talam in Mordern History, op, oit., p. 24. 
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only gives them an ideal to live and die for, it also establishes a.” 
social order jn which equity, justice and fair Play reign. Such an 
ideology alone can check the onward march of Communism, 
The negative ideology of secularism cannot cross the way of the 
positive movement of Communism, Muslims see in tho Ialamic 
State the surest answer to Communism. The establishment of 
the Islamic State would not only check the onward march of 
Communism but would be a positive challenge to it. And that 
is how Communism can be met on its own grounds. 

This is, in brief, the Muslims’ case for an Islamic State and 
herein lies its importance for the Muslims in particular and for 
the world at large in general. 


Ill 
HISTORICAL BAGKGROUND OF PAKISTAN 


The Pakistan movement was an expression of Muslim 
India’s firm desire to establish an Islamic State. The movement 
was inspired by the ideology of Islam and the country was car- 
ved. into existence solely to demonstrate the efficacy of the 
Islamio way of life. 


Telam came to India through Muslim traders, travellers and 
sufis, With the sproad of Islam, the desire to establish an 
Islamic polity in the sub-continent gained strength. Muslim 
rulers, in response to the aspirations of the Muslim masses, 
introduced Islamic Law and established the Sha‘air-e-Islam 
(Islamio Institutions). Although there was monarchy and des- 
Potism, institutions alien to the letter and spirit of Islam, but 
the Shari‘ah did constifute the law of the land and thero was 
no mass-deviation from Islam. This was not a very welcome 
situation, for Islam was not being enforced in its entirety. But 
there was also no movement against Islam and it was expected 
that through sustained effort, things would be corrected in the 
course of events. It was during the reign of Akbar thata 
caloulated endeavour was made to purge Islam from the socio- 
Political life and to evolve a new religion—-2 hotch-potch of 
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Winduiem, Buddhism, Paganism and Islam—ander the patron- 
age of the State. This produced 4 strong reaction among the 
people who revolted ageinst this idea and the movement for the 
establishment of the Shari‘ah omorged: in full force, It was 
pioneered by Shaikh Ahmad of Sarhind, popularly known a 
Mujaddid Alj-i-Thani who propagated tho teachings of Islam in 
a systematic way, proclaimed the trath undeterred by threats, 
created public opinion for social and political reforms, fought for 
Tslam undaunted by the tempests of adversity and even suffered 
imprisonment in the historic Gwalior Fort. It waaas a result 
of this movement that the enti-Islam policy of Aibar fizzled out 
almost immediately after his death and gradually even the _ 
Mughal emperors became Islam-oriented, so much. so that 
history witness Aurangzeb who was an ardent soldier of Islam 

* and in whose reign codification and introduction of Tslamiolew 
was accomplished. 


The torch which Mujaddid Alf-é-Thani lit was kept burning 
by the later generations and the movement progressed under the 
guidance of different leaders of thought end action. Shah Walt- 
ullah of Delhi reconstructed the Islamic thought and laid the 
foundations of Islamic renaissance in the country, All the re- 
formers of the nineteenth and twentieth centuries drew their 
inspiration from this beacon of learning. : 


Shah Ismail Shahid and Sayyid Ahmad Shahid wagod amove- 
ment for the establishment of the Islamic State, They fought 
the Sikhs and the British imperialists and their ultimate objective 
was to establish Khilzfat ala minhaj-e-Khilafut-e-Rashidah 
(Islamic State on the pattern of the State established by the 
Rightly-Guided Caliphs). In the words of Sayyid Alimad Shahid : 


“The only desire that spura ime is that the law revealed 
by the Almighty, which we call the Shari‘ah may be enfore- 
ed in all the lands and on all the peoyles and there should’ 
remain no conflict or tussle in this respect. My objective is 
to accomplish this task——this may be achicved through 
my hands or through anybody else’s. What I want is that 
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this must be done. And I resort to all those means and 

devices which seems to help in the achievement of this end. 

Although Sayyid Ahmad and his armies could not succeed, 
they ignited a fire in the hearts and souls of the peopie and tho 
Movement continued even after their martyrdom. This move- 
ment left such indelible improssions upon the minds of the 
Indian Muslims that no amount of British repression could effaco 
them. The blood-stains at Balakote continued to inspire the 
people and indeed the movemont has survived in all its pristine 
force up to the present day. or 

Sir Sayyid Ahmad Khan tried to strike a compromise with 
Weatern thought but despite his sincerity, modernism could not 
gain ground. SAibls Nu‘mani, Abul Kalam, Maulana Muhammad 
Ali, Iqbal and Maududi all ropresent the original renaissance 
movement and each one of them gave 4 new impetus to this 
movement. Shibli tried to inspire confidence in Muslim cultare 
and brought to light the historical role of Islam and of the 
Prophet of Islam. Abul Kalam shook Maslim India from its 
_ stupor and called it back to the original message of Islam. 
* Muhammad Ali revived the Muslim interest in Indian politica, 
atrengthened the psn-Islamic feelings and championed the 
Khilafat Movement which constitutes the turning point in the 
modern political history of Muslim India. Jgbat, through his 
poetry and prose, moved the soul of the younger generations and 
inspired them to re-acbieve the glory that is Islam. Maududi 
gave the revivalist trends its new intellectual formulation and : 
Organised the‘e forces into an all embracing movement. 

This ie the intellectual background in which the demand for 
Pakistan arose. The Pakistan movement was not the making 
of any one individual, ¢ was the natural crescendo of history 
and it goes to the credit of /gbal and. Muhammad Ali Jinnah © 
that they grasped tho slow whisper of history and piloted the 
Movement on such lines thet within a decade Pakistan became 
@ reality. i 


eetiihtaays Scar eae 
1. Makstesb Shak Iemait, p. 59 quoted by Ghatein Bravo! Mehr, Sayyed 
Ahmad Shahid, Vol. Uf, Lahore, p. 268. 
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The idea of Pakistan owes its origin to the belief that 
Muslims are 4 nation,. an ideological community, and itiss 
dictate of their faith to establish a state, a society and a culture 
in the light of the principles given by the Qur’an and the Sunnah. 

Iqbal, while suggesting the idea of Pakistan in his Presi- 
dential Address to the Annual Session of All-Iadia Muslim 
League in 1930, said that: 

“Tho life of Islam as a cultural force in this country 
very largely depends on its centralisation in specified 
territory. This centralisation of the more living portion of 
the Muslims of India...will eventually solve the problem 
of India as well as of Asia,”? 


This was essential so that Indian Muslim may become 
“entitled to full and free development on tho lines of his own 
culture and tradition”.® 


1, To have an ides of how old this concept ie let us give a few references: 
(1) Al-Beruni who visited Indo-Pakistan sub-continent in the ninth 

century writes : 

“The Hindus entirely differ from us (i.e. the Muslims), in every 
respect.” Kitab al-Hind. Tr. by 8. Sachau p- 17. 

“Qne might think that they had intentionally changed. them (i.0. 
their customs and ways of living) into the opposite, for our customs do 
not resemble theirs, but are the very reverse ; and if ever custom of 
their resembles one of ours, it has certeinly just the oposite mean- 
ing.” (Zbéd., p. 197), 

(2) Sir Syed Abmad said in 1862: 
“In it-possible that under these circumstances two nations—the 
‘Mobammadsaas.and Hindus—could sit on the seme throne and remain 
equel in power ? Most certainly not. It is necessary that one of them 
should conquer the other and thrust it down. To hope that both could 
remain equal is to desire the impossible aud the inconotivable.”(Quoted 
by Richard Symond, The Making of Pakistan, London, 1951, p. 31). 
'(8) Sir William Hynter, in his book Ths Indian Musgealmans, speaks of 
Muslims as & community, a race exhibiting “their old intense 
fouling of nationality.’ (W. W. Hunter, The Indian Muasalmans 
Caleutta 1945 ed., pp. 143-144), és 

2, Muhaminad Iqbal, Speeches and Statements of Iqbat, compiled by 
“Shamloo,” Lalgre, 1948, p. 18. 

3. Ibid. p. UL. 
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Quaid-e-Azam based hia plea on the seme grounds, During 


the Jinnsh-Gandhi talks he ssid : 


he said : 


“We claim the right of self-determination ss a nation 
and not as a territorial unit”.2 
In March 1944, while elaborating the concept of Pakistan 


“Our bed-rock and sheet-anchor is Islam. We are one 
and we must move as one nation and then alone we shall be 
able to retain Pakistan”? 

In June 1945, he said : 


“There is only one course open to us ; to organise our 
nation. And it is by our own dint of arduous and sustained 
efforts: that we can create strength and support our people 
not only to achieve our freedom and independence but. to be 
able to maintain it and live secording to Islamic ideals and 
principles, - 

“Pakistan not only means freedom and independence 
but the Muslim Ideology which has to be preserved, which 
has come to us as 9 precious gift and treasure and which we 
hope others will share with ua”’.3 
In November, 1945, he said: 


“The Muslims demand Pakistan, where they could rule 
accordidg to their own code of life and according to their 
own cultural growth, traditions and Isiamio laws...... Our 
religion, our culture and our Islamic ideals are our driving 
force to achieve our independence”.4 


“Mr. Liaquat Ali Khan affirmed the same concept of Pakistan 


when, while moving the Objectives Resolution, he said ; 


“Pakistan was founded because the Muslims of this 
sub-continent wanted to build up their lives in sccordance 


—_—— 


1 
2. 


Mubemmad Ali Jinnah, Jinnah-Gandhé Tal’s, Delhi, 1944, p. 20. 
Muhammad Ali Jinnah, Some Recent Sveahss and Writings of Mr, 
Jinnah, Lahore, p. 89. 

Tbid., pp. 366-67. 

Ibid, 
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with the teachings and traditions of Islam, because they 

‘warned to demonstrate to the world that Islam: provides 

& panacea to the many diseases which have crept into the 

life of humanity today”. 

This was the real concept of Pakistan. 

The above discussion clearly shows that : 

(a) Tho movement for the establishment of Isiamio State 
hass glorious background and the Muslims’ demand 
and support for Pakistan was « part of that very 
movement. . 

(0) Tho idea behind Pakistan has beon the establishment 

: of a country where Islamic State and Islamic society 
} could be established. 

(c) The leaders of the movement made thia very promise 
with the people whose support’ and unbounded © 
énthusiasm for the demand was motivated by this very 
Isiamic nature of the enterprise.2 


IV 


THE IDEOLOGICAL PROBLEM 


The real objective behind the creation of Pakistan, aa we 
have. discussed earlior, was the establishment of a country’ 
wherein the Islamio. ideology could be implemented in its 
1. Constituent Assembly of Pakistan, Debates, Vol. V. p. 3, Maro 7, 1940 
¥. More wo may also quote Prof, Smith who in his book Pakistan asan 

Lalamio State, says: 

“In tho cose of Pakistan tho whole raisan d'stre of the slate is 
Twlam ¢ it is dvlain alono whieh hulds it togothor.” Wilfred C. Sinith, 
Pakistan os an Islamic State, Lahore, 1054, p. 29. 

In his recent buok Jelam in Modern History, he says ; 
“Jt ig this Islamic naturo of the State (quit independent of its form) 
that explains the joyous and devoted loyalty that it initially aroused. 
‘ihe eytubtishinent of Pakistan was yrvetod by ite Muslim citizenry 
yith a yosonant enthusieem, doapite the catgatrophie terror and chavs 
.--of ite early months, Indeed, without the steiins and moralo.gonv- 
rated by religious fervour, the now dominion would hardly have 
survived the devastutious of ity first disorders.” Wilfrod 0. Smith, |. 
Ialam in Modern History, Op. Gt. p. 212. ~ 7 hae 


entirety. The sapport and the sacrifices of the people were 
“gheant for this objective sad for nothing else. The natural 
demend of this situation was that effective steps should have 
peen. taken at the very outset toimplement this ideology. The 
support and co-operation of those, people who could really © 
guide the Government in this project should have been enlisted. 
Education, law, edministration, commerce and all other fields 
of national life should have been overhauled in the light of 
. Islamic principles and to make « beginning in this direction, 
constitution-making should have been expedited and oarnestly 
carried on Islamic lines. But, unfortunately, none of these 
steps was taken... The leadership failed to come to grips with 
the ideological problem. It could not give « lead to the nation 
in thie direotion. It had fed the people on slogans, bat when 
‘the hour for the implementation came, it could not deliver the 
“goods, It was from this situation that the ideological conflict 
sTose. 

People waited for some time, But gradually they began 
to become reatlees. Protests and demands began to pour in: 
Disastisfaction and even frustration began to mount. This was 
the position of the people, but the rulers on the other hand,’ 
instead of responding to their call, started dilly-dallying tactics. 
And as the leadership failed to solve even the non-ideological 
problems, the confidence of the people was shaken to ite roots. . 
Their: missionsry zeal began to evaporate—and the loss of thie 
spirit bas been the greatest loss which the nafion has suffered 
aince independence. 


Superficially, the conflict was of « political nature. But 
When one peops benesth the surface one finds that it wae 
Sasontially an ideological and « cultural conflict and can be 
understood only in a wider perspective, 

Although the contact of Islam and the Western Civilization 
‘began in the seventeenth. century, it entered « crucial stage. 
only in the nineteenth and. tweatieth centuries. In these later 
‘periods the political supremacy of the Muslims was on the 
‘Wins, "The Maslias world waa snooumbing at & rapid pace ig 
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the’ encroachments of Western imperialism: Under the’ 
sheltering care of imperialism, Woatorn education: and Weatern 
technology were creeping into the world of Islam. New ideas 
began to fill the air: new techniques began to hold sway. These 
things shook the old order to its roots. The Mupsliva world was 
thrown into convulsion: 

Two diametrically opposed reactions emerged in this age of 
crisis, One was that of undiluted conservatiem and the other 
of unbridled modernism. The conservatives sought refuge in 
the asylum of old tradition. They became rigid in their 
outlook and approach. Every change, they thought, would be a 
change for the worse. So, ia their view, the only way to save 
the Islamic law. and culture, in that hour of chaos and confusiun. 
was to stick to the past stubbornly and guard the old order 
jealously. 

The modernists, on the other hand, were swept away with 
the current of the time. They thought that the royal road to 
glory lay in the imitation of the Wost. The Muslim revival, in 
their viow, could bo achieved only through adopting Western 
technique, Western law, Western education, Weatern culture, 
and Western modes of thought and behaviour. They saw no 
contradiction between Islam and the modern West and pleaded 
for the adoption of Western civilization so that Muslims could 
also emerge as a progressive nation. . . 

A-third trend—that of the Renaissant Isiami—had aleo 
emerged and was gradualiy gaining strength. Its political and 
emotional manifestations were becoming more and more 
pronounced but lacked a proper intellectaal formation which to 
intonts and all purposes was givea by Iqbal and Maududi. 

After independence, all these three trends becsine more 
clear and pronounced snd the ideological conflict was the 
product of the basic attitudes formed by these different 
approaches to the problem. The modernists inherited the reins 
cof power from the erstwhile British rulera but these people 
totally failed to understahd the language of the people. This 
gave birth to an ideological schism, the role of Maududi, in 


the constitutional and political history of Pakisten. lies in 
bridging the gulf between the two extremes and in giving 
classical Islamic thought s new formulation to suit the needs 
of the modern soviety. 

"’ Qareful, reflection reveals that. neither conservatiam nor 
moderniam can deliver the goods. 

‘The conservatist epprosch, represented by. the orthodox 
uldma, is unreslistie. It fails to take note of the fact that life 
is everchanging. History is moving ahead and the sooiety is 
being moulded into newer shapes. New situations are arising, - 
new relationships are being formed -and new problems are 
emerging. It is imperative to take note of this change and seo 
how the tenets of Islam can be applied to these new conditions, 
It would be futile to try to put a brake upon change. It would 
be still:more futile to ignore the change altogether and do 
nothing to meet its demands. The approach which fails to 
grapple with the problems of the day is bound to fail. It 
cannot but drive religion out of the flux of life and confine it 
to the sphere of private life. And when an estrangement is 
effected between religion and life, then even the private life 
cannot remain religion’s preserve. 

Farthermore the conservative elements had not the full 
ynderstanding of the constitutional, politicsl, economic and 
cultural problems of the day. The result was .that they could 
not talk the language of today and failed to ‘impress the 
intelligentsia and the masses alike. They were unable to eve 
8 lead in the new ideological situation. 

Bat in all fairness it must be said that the conservative 
elements did realise their woaknesses and tried to adopt 
themselves to the movement of the Rensissant Islam. A now 
awakening had been among them and some sections from among 
them had begun to gravitate to the middle course. They had 
their limitations, but they did try to adjust to the new 
situation. 

The modernist approach, on the other hand, has been still 
More shallow, yareslietio and unsuited to our conditions. 


G 
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This approsoh of the so-called liberals is, in fact, not a 
reform movement, bat s cloaked departure from Islam. They 
lack an understanding of Islam and try to import all their idesa 
and concepts from the West. But as they are-not bold enough 
toepesk their mind opealy and frankly, they try te maintain 
the Islamic terminology ond twist its meaning to suit their 
ideas. Even s leading Western critic of Islam, Professor Joseph 
Schacht had to admit that what those ‘progressives’ ere driving 
at ia not Islam, but the very antithesis of it. He writes ina 
recent essay :— 

“The method used by the modernist legislators savours 
of unrestrained. eclecticism ; the ‘Independent reasoning’ 
that they claim goes far beyond and that was practised in 
the formative period of .Muhammadsn Jaw ; any opinion 
held at some time in the past is likely to be taken out of 
ita context and used as an argumént. On the one hand the 
modernist. legislators ere inclined to deny the religious 
charavter of the central chapters of the sacred Iaw ; on the - 
other, they are apt to use arbitrary and forced interpretations 
of the Koran and traditions whenever it auita their purpose. 
Materially, they are bold innovators who want to be 
modern at all costes; formally they try to avoid the 
semblance of interfering with the essential contents or the 
sacred law. Their ideals and their arguments come from 
the West, but they do not wish to reject the sacred law 
openly as Turkey has done”! : 


We do not say that all modernists lacked sincerity. Tho 
sincere among them have been many. But they have failed to 
roslise thet the Islamic ideology is basically different from 
Weatern secularism. Both have srisen out of different situations. 
The approach, the thought-pattern and the institutions of the 
two are different. An imitation of the West, without realising 
its implications in the Muslim East is bound to breed chaos and 


1, Joseph Schacht, The Law, Unity and Varisty in Muslim Oivtisation, 
Ed., G. E. Von Grunebaum, University of Chicago Press, 1985, p. 8%. 
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‘eonfusion. Tt is the lack of realisation of the baste fact which 
made tho creed of the modernints very much akin to Western 
secularism and the results that their ideas failed to make any 
deep inroad into the thought aud life of the people.» 

Secondly, they do not realise that the conditions in the 
Muslim. wotld today are essentially different from those that 
revailed in Europe during the periods of Rensissance and 
Reformation. The history, the traditions, E the politico-sccial 
institutions end the cultural ,background of Islam and the 
modern West are totally different. In such » situation. how 
ean tho secular Western - institutions work in this part of the 
world ¢ 
Thirdly, people here have no heart-for the imitation of the 
West. They want to have Islam and not Westernism. Their 
experience of the West has been bitter. The West has 
humiliated them, rode rough-shod over them, subjugated thom 
and trampled their oulture underfoot? They have seen 
Western imperialism and Western despotism in their stark 
nakedness and do not ‘want anything more from the West in 
the realm of values, oreed and culture. The modernists have 
failed to evaluate this situation and are following @ course that 
———$ $$ 

1, “One major difficulty for the politician is that his Western education 
has set a barrier between him and the common man.'And nowhere is 
this barrier stronger than in the field of mutual understanding of the 
significance of the religion,,. Pakistan is offered ‘two widely different 
interpretation of Islam, each oleimed to be proper ideological basis 
of the state. At one extreme the Islam of the politicians and adminis. 
trators comes very close to Western seculesism.:. Prof. Keith 
Callard, Pakistan : A Political Study, London, 1957, p, 280. 

2, “In the encounter between the world and thé West that has been going 
ongby now for four or five hundred years, the world, not the West, is 
party that, up to now, has had the significant experience. It has not 
been the West that has been hit by the world; it is the world that has 
been hit—and hit hard by tho West.....The Weat (the world will say) 
has been the arch-aggressor of the modern times, And certainly the 
world’s judgement on the West does seem to be justified aver a 
Period of about four and # half centuries ending i'n 195v." 

Arnold J, Toynbee, The World and the West (Reith Lectures) 

+. London. 1983, pp. 1-4, . 
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one is foredoomed to failure. “Not only that such a policy is 
bound to fail but it will also injure the society in many respects. 
For inatance : 

{a} Suob a policy is incompatible with democracy, for the 
People do not consent to it. And if it is to be carried 
out, it must be accompanied by despotism and high- 
handedness,1 

{b) Even if it is imposed from above, it will engender 
social schism in the society. The resources of the 
nation will be wasted in mutual conflict: between the 
rulers and the ruled and nothing great can be achieved 
by a people divided against themselves. 

(c) It will lead to the disintegration of the community 
and will throw the society in moral confusion and 
cultural convulsion. Islam is the moral basis of our 
society and culture and if it is weakened, the moral 
basis of the society will automatically disintegrate. 

The modernists have no realisation of all these grave 
problems, ; 


Foarthly, the modernists are utterly confused and their 
Perspective is totally blurred. There is no sgreement among 
them as to what they want and how they want to achieve that, 
Everybody has his own interpretations and the differences 
amongst them are so acute that no one agreed ideology can be 
formulated from their viewpoints. Their mutual disagreements 
have weakened their position beyond repair. , 


Lastly, they have not proved good administrators and 
Politicians either. The administration of the country has 
become more and more lax. Corruption has mounted high. 
The economy has been thrown into one crisis after the other. 
Political instability has increased. Even respect for law and 


1. “I believe this is one of the reasons why such law (i.e Secular Law) 
usually hes to be put in first by a dictator, aIt cannot come in ass 
mass movement because the masses are in the old tradition”. 


Dr. Filmer 8. 0, Northrop, Colloquium on Islamic G1 
Prinoeton University Preas, 2853, p. 109, 
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the constitution of the country hae dwindled” to the lowest ebli.. 
All these things and the way that they have again and agein 
thrown to the winds the most sacred constitutional conventions 
and modes of doing things and tried to impose by force what 
their people were not willing to accept through democratic 
means, -have further lowered the prestige of the ideology they 
wanteo much to impose. During the last few years all types 
and brands of the modernists and sll. possible combinations of 
them have come to the helm of the country’s affairs and 
proved an utter failure. Their pronouncements might be of 
some value to a section of foreign observers, but they have 
utterly failed to impress their people and sweep them: to their 
side. Modernism has lost ita shine and flavour. It is on the 
decline here, there and everywhere and is bound to decline 
further.1 As a matter of fact, it is no answer to the ideological 
challenge of our country.: 

The ereative response to the new challenge came from 
Islamic “revivalist forces, the mainspring of whose guidance has 
beon Abul A'la Maududi. 

The chief characteristics of this Renaissent approach aro as 
follows : 

(a) The renaissance movement of Islam has as its objective 
the establishment of the Islamic way of life in its 
entirety (Zqgamat-e-din). 

(6) It has a comprehensive scheme of reform and 
reconstruction before it and has been influencing life 

rae in every department. It is trying to reconstruct the 

Muslim thoaght in the light of the Qur’an and Sunnah 

and to meet the intellectual challenge of the West. 

1, “The Westernising middle class of Pakistan has failed to evolve a 

successful ideology, Ft has not succeeded in putting forward in thie 

realm anything winsome and foasible, eliciting the intellectual assent, 

moral commitment, and constructive energy of its own mombers. 

Tt has not persuaded tho masses that the programme or which it hos 

embarked ia significantly related to their own convictions, aspirations, 

is calculated to fulfil their hopes”. Prof. Wilfred C. Smith, Zelam in 
Modern History, op. cit. p. 238. 
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It is trying to uplift the individual snd inspire in him 
the original Islamic apirit. It is trying to reform the 
society and rebuild it on the Islamic pattern. It ig 
trying to reconstruct the political life in accordance 
with the principles given by God and His Prophet. 
In short, it has been trying to mould the ideas of the 
people and the. thought-pattern of the country, to 
educate the masses in the Islamic way of life, to 
mobilise their powers for gocial and political reforms, 
and to create general consciousness to bring up & 
leadership that oan carry on the task of Islamic 
transformation in the country. 
(c) It hes ‘avoided the extremes of conservatism and 
moderniam. It neither suffers from nerrow-mindedness 
nor from the inferiority-complex which engenders 
servile imitation. The renaissance movement has been 
moving shead with self-control! and self-confidence. 
It hes a clear vision of its objective, It does not 
want to break away from glorious Isiamio traditions. 
It wants to re-establish real Islam in the world of the 
twentieth century. It presents the unsdulterated 
teachings of Islam in the languago of to-day. It is 
trying to apply the principles of Islam to the problema 
of our age and cleims that Islam is capable of meoting 
the challenge of every age and epoch. 
It has been o non-sectarian movement and instead of 
Jookiag upon the problems from the angle of this sector 
or that one, it has looked upon them from a broader 
angle of vision and has avoided all secterian prejudices, 
Inatead of involving iteelf in petty trivials, it has been 
|, devoted to the basio and fundamental problems and 
that is why the leaders of the various schools of, 
thought have lent their support éo it, This movement 
has been national in the real sense of the word. 
._ (@) It has adopted democratic and constitutional means to «. 
"organise the public opinion and bring about necessary 


@ 


in 
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Pressure upon the rulers to concede to the people's 
demand. Public education and not violent agitation, 
free discussion and not civil disobedience, ballot and 
not bullet have been its means of work. 


There has been a uniformity of approach and unity of 
thought among the leaders of this movement and on 
every occasion they presented an agroed ideology. In 
the Parliament! and ontside it? they presented the 
same viewpoint. . They responded to the challenge of 
the rulers that the ulama cannot give an agreed 
concept of Islamic State. In 1951 the leadera of all 
the schools of Muslim thonght unanimously formulated 
the Basic Principles of an Islamic State.3 In January 
1953 again they almost unauimoiisly presented their 
comments on the Nazimuddin Report. And in May, 
1960 they unanimously formulated their anawers to 
the Questionnaire of the Constitution Commission,® 
This shows the unity of thought and uniformity of 
approach of all tho revivalist groups. 

The platform of the renaissance movement has becomo 
the meeting ground or more or less all the sincere and 
enlightened sections of the country. The conservatives 
have slowly but gradually moved towards it, and the 
sincere from emongst the modernists also are coming 
closer to'it. It is becoming the natural rendezvous for 
the extreme groups. The conservatives are becoming 
less conservatives, and some of the medernists are 
becoming less modernist. A medium course ia being 
chalked ont hy the renaissance forces of Islam. 


Oe Bi 


Reference is to Mfatlana Shabbir A hmcd Uamant, M.P. 

i.e, the publie movement of Maulana Moududi and Maulana Ather Ali, 
See Appendix I. 

See Appendix IT, 

See Answers to the Questionnaire of the «Constitution Commission 
by 19 Ulama of Pakistan, Labore May, 1960. 
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The above analysis shows that as far sa the ideological 
problem is concerned, none but the Rensissant Islam can deliver 
the goods, Now let us ses how the greatest popular movement 
of the last twelve years—the movement for Islamic Constitution 
—grew and developed and what’ leadership the rensissance 
forees provided in this respect. ~ 


Vv 


MOVEMENT FOR ISLAMIC CONSTITUTION 


As we lave shown earlier, the present demand for the 
establishment of the Islamic way of life has it roots very deep 
in the history of Muslim India from the carly daya of 
seventeenth century down to this day. The establishment of 
Pakistan has only added a new fervour and given a practical 
orientation to it, That explains why the Muslime sacrificed 
their hearths and homes and even their lives for tho sake of 
this homeland in the shape of Pakistan and regarded the dawa 
of freedom a8 tho dawn of a new Islamic era, Conseqyently, 
as soon as the dust of ojvil disturbances had settled down and . 
the storra of refuges problem had subsided a bit, the question’ 
of constitution-making came to the forefront. With the 
prosentation of this problem the domand for Islamic 
Constitution came up’ instently. Maulana Shabbir Ahmad 
Usmani raised thé ixsue in the Parliament. Maulana Abul A‘la 
Maududi approached the people, chaunelised the nation’s 
feelings and aspirations a3 regards the objectives of the state 
and formulated the public demand ia the form of a fourpoint 
formula. In February, 1948, he delivered an sddreas at Law 
College, Lahore and presented this demand which was later on 
moulded in the form of a resolution which was passed by the 
people and sent to the Governor-Genoral, the Prime Minister 
and the President of the Constituent Assembly. The resolution 


was as follows : ‘ 


“Whereas the overwhelming majority of the citizens 
of Pakistan firmly believes in the principles of Islam ; and 


Introduction a 


whereas the entire struggle and all. the sacrifices in the 
freedom movement for Pakistan were for the sole purpose 
of establishing these very Islamic principles in al] fields of 
our life : 

Therefore now, efter the establishment of Pakistan, we 
the Muslims of Pakistan demand that the Constituent 
Assembly should unequivocally declare : 

(1) That the sovereignty of the State of Pakistan vests 
in God Almighty and that the Government of Pakis- 
tan shall be only an agent to execute the Sovereign’s 
Will: 

(2) That the Islamic Shari‘ah shall form the inviolable 
basie code for all legislation in Pakistan ; 

(3) That all existing or future legislation which may 
contravene, whether in letter or in spirit the Islamic 
Shari'ah shall be null and void and be considered 
ultra vires of the Constitution ; and 

(4) That the powers of the Government of Pakistan shall 
be derived from, circumscribed by and exercised 
within the limits of Islamic Shari‘ah slone.t 

Aa this demend reflected the deepest aspiration of the 
people and represented their general will, there were echoes 
soon from all corners of the conntry and the demand for the 
acceptance of the Four Points spread like a wild fire. But the 
power-drunk Westernised group at the helm of affairs refused 
to respond to the call of the nation, In spite of all their demo- 
cratic pretensions, they did not care a jot for the voice of the 
people and cherished the illusion that by resort to methods of 
suppression and imprisonment, they would cool down the popa- - 
ler enthusiasm. 3faududi and some of his colleagues were put 
into jail. The Safety Act was moved against the newspapers 
and journals which were very vocal in this campaign. But their 
hopes proved deceptive, and withine year of the initiation of 
this demand the Constituent Assembly had to paas the Object- 


1, Abul Ala Maududi, Mutaiba Nizam-e-Lelamé, p. 8, 
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tives Resolution which embodied all the pointe for which the 
people of Pakistan, with Maududi at their helm, had been prea. 
sing—a ‘‘orime’’ for which Maududi had to rot for twenty 
months in jai! under the Punjab Public.Safety Act—a law where” 
the imprisonment of a person is ordered hy the Provincial 
Executive without even letting him to know the charge against 
him. 

With the passing of the Objectives Resolution, the purpose 
of the State of Pakistan was clearly defined and thus the first 
round of the fight between the people and their rulers was won 
by the people. After that, everybody hoped quite naturally 
that Constitution-making would proceed smoothly. Unfor- 
tunately, however, there was plenty of frustration still in store 
for the people, : 

When after waiting for an year and 4 half, the Basic Prin- 
ciples Committeo’s Report came to light in Soptember 1950, the 
people were surprised to find that it was a gross and flagrant. 
betrayal of the Objectives Resolution. They protested most 
vehemently against this betrayal. Jfaududi toured the length 
and breadth of West Pakistan to mobilise public opinion against 
jt. The Jamia‘t at Ulama-e-Islam took up this work in Bast 
Pakistan. And in a very short period such a huge storm of 
opposition gathered on the political horizon that the report had 
to be withdrawn—an event which forms a landmark in Pakistan's 
history. This meant the second defeat for the Westernised 
ruling group. 

Unfortunately, the ruling group did not take the defeat in 
good grace, and, instead of mending its ways, it started a 


campaign of blackmail and black-paint against the workers for 
Islam and also against the very concept of Islamic polity. It 
was alleged that there was such a sévere conflict of opinions 
among the different schools of Islamic thought that no unanim- 
ous version of Islamic Constitution was possible, and it was, 
therefore, utopian to talk of the establishment of an Islamio 
State. * 

1, See Dasluri Sifairehat par tangid-o-taberd, Lahore, 1950, 
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Obviously, it was « challenge to Islam, The Ulama took it 
upands Conference of renowned scholars of all achools of 
Islamic thought was convened in Karachi in January, 1951. 
Within three days the Conference formulated unenimously the 
“Prinviples: of the Islamio State” in the form of 22 Articles and 
brought to naught the allegation of the Weaternised group.) 

Then came a tullin the political arena. A full eighteon 
months wore off and nobody ever heard during those days even a 
whisper about the Constitution. The people became impatient 
and suspicion quite naturally. began to. grow as regards tho 
intentions of the political leaders. Consequently, Maududi once 
again stood up in May 1952 to voice the Muslims’ sentiments. 
He oriticised the dilly-dallying policy of the Constitution: 
Makers and put forward his famous demand that the Constitu- 
tion’should be framed before the end of 1952 and that it should 
embody the following eight points : 

(1) That the Islamic Shari‘ah shall form the law of the 
land ; 

(2) That there shall be no such legislation as would cou- 
travene any of the dictates or principles of the 
Shari‘ah ; 

(3) That all such laws as are in conflict with tho dictates 
or the principles of the Shari‘ah shall be abrogated ; 

(4) That it shall be incumbent upon the State to eradi- 
eate the vices which Islam wants to be eradicated 
and to uphold and enforce the virtues which Ieiem 
requires to be upheld and enforced ; 

{5) That none of the basic civio rights of the people— 
security of life and property, freedom of speech and 
expression, sad freedom of association and movement 
—shall be forfeited except when s crime has been 
proved in an open court of Isw after affording due 
opportunity of defence ; 

(8) That. the people shall have the Fights to resort toa 


court of law against tranagressions on the partof the 
———- . 
1. Bes Appendix I, 
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legislative or the executive machinery of the State ; 

(7) That the Judiciary shall be immune from all inter- 
ference from the Executive ; 

(8) That it shall be the responsibility of the State to see 
that no citizen remains unprovided for in respect of 
the basic necessities of life, viz, food, clothing, 
shelter, medical aid and education.t 

Thia demand was raised by people belonging to all shades 
of opinion. The voice grew louder and louder and it was 
echoed from every nook and corner of the country. The result 
was that Kh. Nazim-ud-din, the then Prime Minister presented 
the Basic Principles Committee Report in December 1952. It 
embodied most of the points of demand, but obviously not all of 
them. A Convention of tho Muslim scholars, representing all 
schools of thought, was again convened in Karachi in January 
1953, and the Ulama decided to accept the report with certein 
amendments unanimously formulated by them2 

The nation took up the Ulama’s amendments and demanded 
their acceptance.3 But the movement was just gathering 
momentum when, like bolt from the blue, came the sudden 
removal of Nazim-ud-din Ministry and the formation of # new 
Government under the premiership of our ex-ambassador to 
the U.S.A., Mr. Mohammad Ali of Bogra. 


1, Later on a ninth point about Qadianis was also included in his 
demand, This ws done. to direct into constitutional channels the 
growing public agitation for the declaration of the Qadianis as a non- 
Muslim minority and to concentrate the entire force of the people on 
the constitution problem so that the people may not be sidetracked 
into subsidiary issues as was the attempt of the high-ups. The ninth 
point was as follows : 

“That the Qadienis shall be included in the list of non-Muslim 
minorities and their seats shall bo rogervoll according to their 
population, through scparate electorate, 

2, See Appondix IT, 

3. Maududi again extensively toured tho country to mebilive ‘public 
opinion. For the historie pooch he mado on the oecasion, soo Abul 
A‘la Moududi, Tuehrihat, Supplement to Chiragh-e-Ruh, Karachi; 
Jaly, 1953. 
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With the advent of the now Ministry the stunt of “Pro- 
visions] Constitution” wae put forward, a reign of terror was 
let Ioose and the workers of Islam were harassed, persecuted and 
imprisoned: Despite all this show of tyranny, however, the 
tempo of the people’s demand could not be slowed down, 
Finally, the stunt of the Provisions! Constitution proved abor- 
tive and the work of framing a full-fledged Constitution had to 
be started. The deadlock on “‘parity” between the two wings of 
Pakistan was solved in the shape of Mohammad Ali's formuls, 
which was adopted by the Constituent Assembly. Most of the 
Ulama’s amendments were incorporated in the Report during its 
adoption by the Constituent Assembly, though some of the 
important ones were left out. The work progressed rapidly und 
the Prime Minister of Pakistan promised to give the. country a 


Constitution by the end of 1954. Just at the last hour, how. 
over, the Constituent Assembly was dissolved, obviously to 


enable the Westernists to frame « Constitution of their choice, 
Maududi and his leading supporters were already in jail, 
Maududi was sentenced to death on the flimsy pretext of writing 
 pamphict, nemely, ‘‘The Qadiani Problem”, which itself was 
nover banned! All artifices were used to orush the movement for 
Islamic Constitution and create confusion amongst the people,! 
but to no avail. 

Maududs had been put in jail in 1953 for fourteen years, 
but the struggle went on. In 1955 the new Constituent Assembly * 
was formed and it again sterted the taak of constitution making. 
‘The demand for Islamic Constitution again began to mount, 
Maududi who was released in the spring of 1955 because of the 
nullification of the very law uader which he could be detained 
in jail, now presented his detailed comments upon the draft Bill? 
and mobilised the public opinion in favour of his plea. It was 
in this context that Constitution of 1956 was formulated and 
Was piloted in the Consembly hy Ch. Muhammad Ali the then 
Prime Minister of Pakistan. It was a compromise document, but 


1 Seo AW Ahmad Khan, Yeh Giriftarian Kiun ? (Why these arrests”. 
: Karachi 1953, . 
2 See Appendix ILL. 
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did incorporate the basic demands of the people and at least 

+ provided a good ground to stand upon and move ahead. All 
sections of opinion welcomed it.! It was hoped that Pakistan 
will now turn a new leaf in its political life. 

But unfortunately those vested interests which were delay- 
ing the framing of the Constitution now began to avoid its 
implementation and tried to sabotage it from within. Two and 
a half years passed and they did not even hold the first general 
elections, much less imploment it in its entirety. On the other 
hand they tried every artifice to avoid its implementation, And 
at laat it was abrogated on 7th October, 1958 by the then 
President Major General Iskander Mirza.2 

Now the country is once-agsin trying to have s constitution. 

This movement for Islamic Constitution has been a popular 
movement. Thousands of meetings were held to ventilate the 
demand. Hundreds of processions were carried out iz all the 
major cities of the country. Millions of post-cards, letters and 
telegrams were sent to the Prime Minister and the Speaker of 
the Constituent Assembly in support of the demand. Hundreds 
of deputations met the members of the Constituent Assembly. 
The demand became so pressing and so widespread that the 
rulers had to face it in every nook and corner of Pakistan,? 

Thia movement is unique in certain respects : 

{a) It was the firat popular movement in Pakistan and was 
carried out on purely demooratic lines. A very critical 
moment came when certain political interests tried 
to sabotage it by fenning agitation on the Qadiani 


1, For Maududi’s comments on it see Appendix VI, 

2. Abul A‘la Moududi, Zslamio Law and Constitution, Ed. Khurshid 
Ahmad, Karachi, 1935, p, 204, 

3, Hore il may be montioned in passing that the English press, control 
led by the ultra-modera minority, totally boyootted this movement and 
did not even had the guts and conscience to ropurt it. If an idea of 
thy extont ead popularity uf this movemunt ie to be rade, revort must 
be had to the Urdu Press, partiouldly to he Daily Zusneom, Lahore, 
‘The Daily Kokistan, Kewelpindi and Lahore, ‘Ihe Daily Tumesr 
Rawalpindi, ‘The Daily Shchbaz, Peshawar, The Daily Jung, Karechi, 
The Daily Anjam, Karechi; and the Daily Pasban, Dacca, 
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Problem to overshadow this movement, but the leaders 
of the movement very wisely added a new point (the 
ninth point) to the demand and tried to canalise the 
agitation on constitutional lines, Although they. could 
not fully succeed in that objective yet the movement 
for sg Islamic Cunstitution continued to Progresa on 
purely democratic and constitutional Jines. 

(6) It was unique that the interest of the masses was 
aroused on such & wide scale on & debate about con 
stitution. Perhaps it can be said without any fear of 
contradiction that in no other country of the world 
did the masses take a0 much interest in constitutiva- 
making, as was taken by them in Pakistan, 

(c) The movement was an cducative-movement and brought 
the people nearor tv,the Islamic ideology, made them 
understand its moaning and prepared them to achieve 
it through sustained struggle. 

(d) The democratic tradition began to eryatallise in the 
country. 

(e) New literature was produced on the political and con- 
stitutional thought of Islam and the Islamio concept 
was presented with groater clarity and precision. 

In the present book our concern is maialy with this last 
point and we propose to present in it some of the best writings 
produced in this period, 

VI 


ABOUT THIS BOOK 

Islamic Law and Constitution is o collection of some of 
those writings and speeches of Abul A'la Maududi which deal 
with the political aad constitutional thought of Islam. Maududi 
is one of the leading thinkera Of the world of Islam and his 
ideas have influenced » generativa, It would be of interest and 
Profit for all to see what he has to say on the problems and the 
Prospects of an Isiamic Stato. 

The chief contribution of Maududi is that he has devoted 
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himaelf to the socio-politico-oultural aspect of lalam and hes 
discussed those problems which the writers on ‘Islam were avoid- 
ing for a long time in the recent pist. He has tried to meet the 
new intellectual challenge of the West and haa presented Islam 
in the language of today. In political thought,. his maia con- 
tribution is that he has uot only prosented the teachings of 
Tslam in 4 clear, precise, cogent and convincing way but has also 
interpreted them for our times and has tried to suggest the form 
which the Iatamio tenets can take to crystallise ja the world of 
twentieth, century. This has been -a difficult task and he hat 
come to grips with it in an admirable way. 

The editor compiled some of his writings on law and con. 
stitution in 1955 under the title of Islamic Law and Constitution.) 
The book was sold out within one year. It influenced the 
thinking of the Pakistani intelligontsia‘and was again and again 
referred to even in the Assembly debates and tho party-moet- 
ings. The need of the second edition was pressing for a long 
timo, but the. editor was so absorbed in other works that he 
could not find out sufficient time to devote to this work. He 
was eager to revise the book thoroughly, because the first 
edition was prepared while ho was a university student. He 
was conscious of the drawbacks of translation and editing and 
wanted to improve the book to the best of his ability. He also 
wanted to make many additions to it and thus make the volume 
truly represontative of Maududi’s writings on political and con- 
stitutions! thought. Now he has tried to do the entire work 
anew. The book has incccased twofold in volume and ho hopes 
that in the present form it will prove much more valuable to the 
students of Islamic political thought. 

The book is boing presented with the hope that it will help 
the people in understanding the concept of Islamic Constitution 
and of Islainic State. A large number of our own people, who 
have acquired modern Westera oducation and who are not well- 
versed in Islamio literature, have not understood properly the 


—_— 
1,, Abul A‘la Saududi, Jolomic Law and Constitution, Ed, Khurahid Ahmad, 
Beracii, 1956, p.-214, : 
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real nature and moaning-of an Islamic Constitution, Many of 
them harbour false noticus abont Lalamic policy and its practice. 
This book can help them in grasping meaning of the Islamic 
tate. 

: Then, the ideological character of Pakistan bas aroused the 
interest of foreign students end scholars and they are eager to 
know whet an Islamic Constitution is. This book will enlighten 
them on thia question. . 


Moreover, throughout the Muslim world there are move- 
ments demanding the establishment of the Islamic Shari'ah ; 
this book may act as a guiding star to them. 

’ It is hoped that this book may sérve the above outlined 
purposes. A clarification is, however, needed st this stage, 
Islamic Law and Constitution is a collection of some of thore 
writings and speeches of Abul A‘la Maududi which throw light 
oa the problems of Islamic law and polity. The essays were 
penned from time to time and the speeches were delivered on 
different occasions and before differont types of audiences, 
ranging from the uneducated masses to select gatherings of 
lawyers, legists and students, In spite of that, however, a 
common thread runs through them al! and links them into a 
unity of purpose. The reader may find some repetition here 
or there but that is quite natural in » work of this kind. 

Ja the preparation of thie book several persons have helped 
me and I am thankful to them all for their labour of love, I 
4m particularly indebted to Maulana Zafar Ahmad Ansari, for- 
mer Secretary, Board of Taleemat-o-Islamiah, Constituent As- 
sembly. Pakistan, Mr. Zafar Ishag Ansari, Lecturer in Islamic 
History. University of Karachi and Khwaja Abdul Waheed, 
Editor, Al-Islam, Karachi, for the immense assistance they pro. 
vided me in translating and revising the manuscript. My thanks 
are also due to my brothers Anis Ahamad and Muslim Sajjad 
for checking the roferences and verifying the quotationa from 
the Qur'an. Mr. Shahzad Muhammad typed ungradgingly my 
badly written insouscript again ahd again. I must also confess 
that the book is seeing the light of the day only because of the 
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nover-failing endeavour of Chaudhri Ghulam Muhammad Sahib 
who has been the main source of stimulus aud encouragement; « 

The book is being presented with the sole purpose of dis- 
seminating the view-point of Islam before 8 world torn by oon- 
flicts and devastated by wars. Let it be boped that it will be 
received without any bias. 


1, New Queens Road KHURSHID AHMAD 
Karachi, 14th July, 1960 
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ASPECTS OF ISLAMIC LAW 


Chapter 1 


THE ISLAMIC LAW 


At the stroke of midnight, on August 14, 1947, when 
the world was asleep, Pakistan was boro into exis- 
tence—Pakiatan the bomeland of Islam, But the osta- 
Dlighment of # full-fledged Islamic society remained o 
distant hope, because the road waa strewn with hard. 
chips, Minds were riddled with many @ serious misun- 
derstanding and confusion. What, in fact, is Lslamic 
Jawt Is it practicable in the twentieth century 1 
Would it not mar material progress ? Such and the 
like questions were disturbing many of our modern 
educated people. Maulana Maududi realised the im- 
portance of these questions and did not hesitate to 
‘anewer them end thus refute the mistaken notions of 
the ‘educated folk’. He delivered & speech on the 
Idamic Law on January 6, 1948 at the Law College, 
Lahore, and delineated tho real nature of Islamic Law. 

“The following ia the English rendering of that speech. 
—Editor. 


THE ISLAMIC LAW 
I 


hia an irony of fate that, now-a-days, the demand for the 

onforcemont of Islamic Law has become surrounded by such 
a thick mist of misgivings that a mere reference to it, even in @ 
Muslim country like Pakistan, raises a storm of criticism. Thus, 
for instance, the questions are asked: Can a centuries-old legal 
system be adequate to fulfil the requiroments of our modern 
state and scciety? Is it not absurd to think that the lew 
which had been framed under certain particular circumstances 
in by-gone days, can hold gocd in every age and cyery clime? 
Do you sericrsly propose to start chopping off the hands of 
thieves and flegging human beings in this modern, enlightened 
age? Will our markets again alound in slaves and deal in the 
sale ard purchase of human beings as chattcls and playthings ¢ 
Which particular sect’s legal system is going to be introduced 
hero? What about the non-Mustim minorities who will never 
tolerate ‘the dominance of the Muslim religious law apd will 
resist it with all the force at their command ? One has to face 
a volley of stich queations while discussing the problem, and, 
strangely enough, not from non-Muslims but from the Muslim 
educated elite! 

To he sure, these questions are not the outcome of any an- 
tagonism towards Islam but mostly of sheor ignorance which 
must quite naturally breed suspicion, And to our utter misfor- 
tune, ignorance abounds in our ranks. We have people who are 
otherwise educated but who know practically nothing about 
their great ideology and their glorious heritage. No wonder, 
then, that they labour under strong prejudices. 

This state of degradation, however, has not come as a@ bolt 
from the bluc ; it is, rather, the culmination of a gradual process 
of decay spread over many centuries. Commencing with stagna- 
tion in the domains of knowlege and Jeafning, research and dis- 
covery and theugkt and culture, it finally culminated in owt: 
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political breakdown, making msvy s Mediim countey the slave 
non Meslim imperialist powers. - Political slavery guve birth 
to an inferiority-ccmplex and-the resultant intellectual serfdom 
eventually swept the entire Muslim world off its feet, so myqh 
ao that even those Muslim conntries which were able to retain 
their political ‘freedom could not escape its evil influence. The 
ultimate consequence of, this evil situation wes that when 
Muslims woke up again to the oall of progrees, they were inoap- 
able.of looking at things except through the coloured glasses of 
Western Thought. Nothing which was not Western could 
inspire confidence in them. Indeed, the sdoption of Western 
Culture and Civilization and aping the West even in the moat 
personal things became their craze. Eventually, they succambed 
totally to the slavery of the West, 

This trend towards Westernism was also the result of the 
disappointment which came to the nation from the side of the 
Muslim religious leaders. Being themeolves the victims of the 
wido-sproad degeneration that had engulfed the entire Muslim 
world they were incapable of initiating any constructive move- 

: ment or taking any revolutionary atep which could combat the 
ovils afflicting the Muslim society. Quite naturally, thie dis-. 
appointment’ turned the discontented Muslims towards that 

; system’ of life which bad the glemour of being successful in the 
modern world. Thus they suocumbed to the onslaughts of 
modern thought, adopted the new culture of tho West and began 
to ape. blindly Western modes and manners. Gradually, the 
religious leaders were pushed into the background ond were 
replaced, as regards power and control over the people, by men 
boreft of a]l knowledge of their religion and imbued only with 
the spirit of modern thought and Western ideals. This is why. we 
find thet many & Muslim country hss, in the recent past, either 
completely abrogated the Islamic Lew or’ confined ite operation 
tg the domain of purely personal matters only—that is, a posi- 
tion conferred on the non-Muslims in a truly Islamic State. 


i rat Country where the abrogation of Islamic Law started was India, 


although the Shari'ah continued imforce long after the Britieh ee 
ed, 
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Yn all those Muslim countries, which euffered from foreign 
domination, the leadership of political aad cultural movements 
fell into the hands of those who were shorn of all Islamic back- 
ground, ‘They adopted the creed of Nationslism, directed their 
efforts towards the causo of national independence and pros- 
perity slong secular lines and tzied to copy, step by step, the 
advanced nations of this age, Consequently if these gentlemen 
feel vexed with the demand for islamic Constitution and Islamic 
‘Laws, it is quite netural for them. It is also natural for them 
to sidetrack or suppress the issue, as they are ignorant of even 
the A.B C. of the Islamic Shari'ah. Their education sud intelle- 
otual development has alienated them so completely from the 
apirit and the structure of Islamiaideology that it is, at least 
for the moment, very difficult forethem to understand such 
damands. 


Aa regards the Muslim religious leadership, it has in no 
way fared bettcr, because our religious institutions are. tried to 
the intellectual atmosphere ofthe fifth century A.H., ass 
consoquence of which they hare_not been able to produce such 


into power, So much go that the penalty of severing the hand of habi- 
tually hardened thief was awarded aa late a 1791 A.D, Thereafter the 
process of suppression began till atlast by the middle of the nineteenth 
century, the whole of tho Ghaes'ch had been abrogated, excepting of 
course injunctions regarding: purely personal matters like marriage, 
divorces, oto, Other states whore Muslims themselvds were in power, 
took their oue from the Muslims of India and the leading part in this 
- transition was taken by the Muslim Native States of India, In 1884, 
Egypt changed over her own laws to Code Nepolean leaving only matter 
of divorce, marriage an inheritance to the jurisdiction of the Qadie, 
In the twontieth century Turkey and Albania took « further lead over 
their fellow Muslim states and not only proclaimed themselves to be 
completely seculnt States and not only proclaimed themselves to be 
pattern of those of Italy, France, Switixerland and Germeny, making 
such inroads on Muslim personal law itself as mo non-Maslim state 
would dare do, Albanis led the way by penalizing polygamy and Turkey 
followed her by changing the mandatory provisions of the Holy Quan 
in reapest of divorce and ‘inkeritahos, There now remain only 
Afghanistan and Saudi Arabia where the Shari'ah ia accepted as the 
State Law though even thete the spirit of the Shari'ah has long since 
disappeared and the whole of Shart'sh too is not being enforced, 


The letemic Law: a 


Jesders of Islamic thought atid: action as could be capeble of 
adminiatering tho affeirs of a modern state in the light of Islamic 
principles. This is the situation prevaliling throughout the 
Muslim world and is, indeed, a very real obstacle facing the 
Islamio countries ‘in their march towards the goal of Islamic 
renaissance. 

Notwithstanding certain similarities, the case of Pakistan is 
not, however, the same as that of other Muslim countries. This 
is so because it has been achieved exclusively with the object of 
becoming the homeland of Islam. For the last. ten! years, we 
have been ceaselessly fighting for the recognition of the fact 
thet we are a separate nation by virtue of our adherence to 
Islam, We have been proclaiming from house-tops that we 
have a distinct culture of our own, and that we possess a world’ 
view, an outlook on life and s code of living fundamentally 
different from those of non-Muslims, We have all along been 
demanding a separate homeland for the purpose of translating 
into practice the ideals envisaged by Islam, and at least, after 
long and arduous struggle, in which wo sustained a heavy 
loss of life and property and suffered deep humiliation in respect 
of the honour and chastity of s large number of our womenfolk, 
we have succeeded in attaining our cherished goal—this country 
of Pakistan. If, now, after all these precious sacrifices, we fail 
to achieve the real and ultimate objective of making Islam a 
practical, social, political and constitutional reality-s live force 
to fashion all facets of our life, our entire struggle and all our 
secrifices become futile and meaningless. 

Indeed, if instead of an Istamio, a secular and Godless Con- 
stitution was to be introduced, snd if instead of the Islamio - 
Shari'ah, the British Civil and Criminal Procedure Codes had to 
he enforced, what was the sense in all thie struggle for a 
*eparate Muslim homeland? We could have had them withont 
that: Similarly, if we simply intended to implement any 
socialistic programme, we could have done go in collaboration 
with the Communist and the Socialist parties of India without 

+ Remember that this gpeech was delivered in 1948.— Edstor, 
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plunging the nation into this great bloodbath. snd. mighty. 


ordeal, : 

* he fact is that wo are already’ committed before God. Man. 
and History for the promulgation of Islamic Constitation and 
the introduction of Islamio way of life in this country and no 
going back on our words is possible. Whatever the hurdles and 
howsoever great they may be, we have to continue our march © 
towards our goal of a full-fledged Islamic State in Pakistan, 


No doubt, there do exist many hardships and difficulties in 
the way of achieving this goal. But what great goal can be or 
has ever been achieved without facing difficulties boldly and 
intelligently { And I must emphetically say that the difficulties 
which impede our way are inno way insurmountable, Indeed, 
none of them ia real except the difficulty that many among 
those who hold the reins of power are devoid of faith in the 
efficacy of the Ialemio ideology which, in its turn, is not due 
to any defect in Islam but is purely a product of their own gross 
ignorance of the Islamic teachings. 


The first task, therefore, is to explain to our educated 
people the meaning and the implications of Islamic law,—ite 
objectives, its spirit, ite structure, and its categorical and 
unchangeable injunctions along with the reasons for their per- 
manence, They should also be informed of the dynamic element 
of Islamic Law and how it guarantees the fulfilment of the ever- 
increasing needs of progressive human society in every age. 
Then, they should be enlightened in rogard to the tational 
foundations of the Shari'ah. Finally it is also needed to expose: 
the hollowness of the vituperative oriticisms against Islam and 

“to remove thereby the fog of misunderstandings that shroud the ' 
issue. If once we succeed in accomplishing this task and con H 
sequently gaining th» support of Muslim intelligentsia, we will 
pave the way for the establishment of an Islamic stato and | 
creation of an Ielamio society in Pakistan. It is wit! 
intention that Iam making thie speech before the students of: 
the Law College. i 
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TE Be ibe 
LAW AND LIFE 
The term “Law” bears reference to the query: “What 
should be the conduct of man {g bls individual and collective life?” 
The query présonts itself to us in connection with innumerable 
matters. Hence its reply covers a very wide range of topics, 
wider than what the term “Law” technically signifies, It in. 
cludes our system of education and training in the light of 
which we strive to mould the character of individuals ; it 
eOmprehends our social system which regulates our social 
relationships ; it encompasses our economio order gocording to 
which we formulate the Principler of production, distribution 
and exchange of wealth. Thus we possess # vast system of 
tales which determine our conduct in various walks of life. 
Technically speaking, all these acts of rules are not “Law”. 

The term “Law” ie technically applied only to such of the 
rules as are enforceable by the the coercive power of the State. 
But, obviously, no one who wants to understand them, can 
afford to confing his attention to them alone. He must take 
into consideration the entire echeme of moral and social guid- 
‘nce prescribed by a particular ideology, because it is only 
then that-he will be able to appreciate the spirit and objectives 
of the “Law” and to form a critical opinion about its merits 
and demerits; e 

Tt should not be difficult to understand that the principles 
we recommend relating to a particular system of life wre basi- 
cally derived from and are deeply influenced by our tonceptions 
about the ends of human life and by our notions of right and 
Wrong, gopd and evil aud justice and injustice. Consequently, 
the nature of s legal system depends entirely upon the source 
oF Sources from which it is derived. Thus, the differences dis- 
cernible in the legal and social syatems of different societics aro 
mainly due to the differences of their sources of guidance and 
inspiration, « 

This means that uniess we are prepared to take into oon- 
sideration the origins and. the background of the whole system" 
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of life and of the society which it brings into-existense and to : 
appreciate the complete process of tho development of that 
system and the evolution of that society, we will not be able to 
understand, much less to criticise on any rations] basis, the 
mandatory legal provisions of the systom—eepecially. when our 
knowledge of those provisions consists, in the main, of hearsay 
and conjecture. . 

I do feel that # comparative critical study of the Islamic 
and the Western system of life would be the best way to ox- 
plain and elucidate my view-point. If the differences between 
the original sources and the basic postulates of both the systema 
are kept in mind, radically different schemes of life that both 
envisage can be easily understood. But the paucity of timo 
at my‘disposal does not permit such a digression, and conse- 
quently, I shall confine myself, at present, to the exposition of 
the Islamic Shari‘ah only. ‘ 

Sources of the Islamic System of Life 

The first source of the Islamic system of life is a book, or to 
be more exact, “The Book”. The world received several 
editions of it under the titles of the Old festament, the Now 
Testament, the Pslams, eto., the last and the final edition being’ 
the one presented to mankind under the name of the Qur'as. ~ 

» The second source of this aystom are the persons to whont 
the different editions of the Book were. revealed and who, by 
their preachings and their coaduct, interpreted them to thé 
people. Aa differont personslities, they bore the nemes of Noah, 
Abraham, Moses, Jesus and Muhammad (peace be on them ally 
but as the bearers and upholders of the same mission of life, 
all stand under the general title of “The Messenger”. 

The Islamic Concept of Life : 

The viow.of life which Islam has presented is that thi? 
universe of ours, which follows a set course of law and fane- 
tions according to an intelligont and well-lsid-out plan is . 
reality the Kingdom of the One God—Ailah. It is He Who 
created it. It is. Ho Who owns it. It is Ho Who governs it. 
The earth on which we live is jugt 6 smal) part—a provi 


this huge wniveliee aiid tile ‘Gli deher pads tharont, “it, alee ‘huisty 
tions completely::-anilee-4he :sonttol of God. And. ae ragatils 
oureelvee—i.c.,. wehumen beiags—we aro nothing mors: than 
His “born subjects”. It is He Who created us, sustains us aod 
causes us #0 live, Hence, every notion of our absolude indepen. 
dence is nothing but a sheer deception and misjadgement, God 
controls every fibre of our being and none can escape His grip. 
Every thinking mind is aware of the fact that a very large 
sector of our life is governed and directly controlled by .a High 


Power and with sgch abeolateness that we are practically help- 
Joas in respect of it. From tho time we are conceived in the . 


wombs of our mothers till the moment we bresthe our . last, wo 
are subject to God’s inexorable Laws of Nature to such an extent 
that we. cannot claim to be free from their control even for s 
single moment. 

Of course there is another sphere of our life in which we 
possess & certain amount of freedom. This is the moral and 
social sphere of life in which we are bestowed with « free-will 
and independence of choice in respect of individual as well as 
collective affairs and behaviour. But this independence can 
berdly justify our rejection of the Guidance of our Creator and 
Hi ws. It is only to give ue ® choice leading our lives as the 
obedient subjects of God—an attitude consistent with the ‘Foal 
order of thiaga—or of being disregardful of His commandeats 
‘snd thus rebel against Him.and our true nature. _ 

Obviously, to the faithful; the Guidance and Lew of God ia 
the truest and most consistent attitude fot mankiné. It sets the 
standard for the orderly behaviour of. man ‘both individually 

_ Sad collectively and in reepect of the biggest as well as the 
Smallest task ho may have to face. Having once accepted the 
Philosophy of life enunciated by “Book” and “The Messenger” 
&* the embodiment of Reality, one has no justification for not 
obeying God’s revealed Guidance in the -aphere of one choice 
sleo. Indeed, it is bat rational that we should admit’ God's 
sovoreignty in this sphere as well just as we are perforoo doing 
in the domsia of our physical” life. Aad this “for several 
fenecas : : . 


‘ 
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Firstly, the power end the organs through which our fre@ 
will fonctions, ate gifte from God and not the result of opr 
own efforts. ‘ 

Secondly, the independence of choice itself haz been delegat- 
ed to us by God and not by us through ouc personal endeavour, 

‘Thirdly, ali thoae things in which our free-will operates are 
not only the property but also the creation of God. 

Foarthly, the territory in which we exercise our indepen- 
dence and freedom is-also the territory of God. 

Fifthly, the harmonisation of humen life with the universe 
dictates tho necessity of there being one Sovereign and a common 
Source of law for both the spheres of human activity—tho 
voluntary and the involuntary, or ia other words the morsel and 
the physical,’ The separation of these two spheres into water- 
tight compartments led to the oreation of an irreponcilable con- 
flict which finally lands not only the individuals but even 

: biggest nations in endless trouble and disaster. : 

The Final Book of God and the Final Messenger stand 
today as the repositories of this truth, and they invite the 
whole of humanity to accept it freely and without compulsion, 
God Almighty has endowed man with free-will in the moral 
domain, and it.is to this free-will that this acceptance bears 
reference. Consequently, it is alwaya an act of volition and not 
of compulsion, Whosoever agrees that the concept of Reality 
tated by the Holy Prophet and the Holy Book is true, it is for 
him to step forward end surrender his will to the will of God. 
It is this submission which is called ‘Islam’ and those who do 
so i.e., thoso who of their own freo-will accept God as their 
Sovereign and surrender to His Divine will and undertake to 

” regulate their lives in socordance with His commandments are 
called ‘Muslims’. 

All those persons who thus surrender themselves to the will 
of God ate wolded into a community and that how the “Muslim 
Society” comes into being. Thus, this is an ideological society 
—a society redically: different. from those which spring from 
accidents of races, colour of f country. This society is the result... 


of a deliberate choice and effort ; it. is the outeome of »..“oon- 
tract”. which takes place between hamsa beings and theit: Oree- 
tor. Those whe enter into this contrast undertake to recogniaé: 
God as their Sovereign, Hia Guidance sa supreme, and His injuno- 
tions a2 absolute law. They also uodertake to sccept, without 


. question, or doubt, His classification of Good and Evil, Right 


and Wrong, the Permissible snd Prohibited. Inshort, the 
Islamic society agrees to limit ite volition to the extent pre- 
soribed by the All-Knowing God. In other words, it is God and 
not Man.whose will is the Source of Law ina Muslim Society. 
When auch 8 Society comes iato existence, the Book and the 
Messongor prescribe for it a cods of life called’ Shari‘oh, and 
this sooety is bound to conform to it by virtue of the contract 
into which it has entered. It is, therefore, inconceivable that 


. any Muslim Society worth the name oan deliberately adopt. a 


: syatem of lifé other thau the Shari'ah. If it does so, ita con- 


tract is automatically broken and the whole society becomes 
“an-Islamio”’. 

But we thust clearly distinguish between the everyday sins 
of individusls and a deliberate revolt against the Shari'ah. Tho 
former may not imply breaking the contract, while the latter 
would moan nothing less. The point that should be clearly under- 
stood here is that if an Islamic society consciously resolves not 
to accept the Shari'ah and decides to enact its own constitution 
and laws or borrow them from any other source in disregard 
of the Shari‘ah suck & society braaks its contract with God and 
forfeits its right to be called ‘Islamic’. 


Ill 


THE OBJECTIVES AND CHARACTERISTICS 
OF THE SHARI‘AH 


Let us now proceed to aaderstand the scheme of life envi- 
saged by the Shari'ah. . To undopatend that, it is essential that 
We should start with a olear conseptioa of the Objectives and 
the Fundamentals of the Skari‘ah. 
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The mein objective of the Skari‘ah is to construct bumaft 
life on the basis of #fa'rufat (virtues) and to cleanse it of the 
Munkarat (vioos). The term Ma‘rufat, denotes all the virtues 
and good qualities that have always been sccepted as “good” by 
the human conscience. Conversely Munkarat denotes all the 
sing and evils that have always been condemned by human 
naqure as “evil”. In short, the Ma‘rufat are in harmony with 
human nature and its requirements in general and the Munkarat 
are just the opposite. Tbe Shari'ah gives a clear view of these 
Marufat and Munkarat and states them as the norms to which 
the individual and social behaviour should conform. 

The Shari'ah does not, however, limit its function to provid- 
ing us with an inventory of virtues and vices ; it lays dowh the 
entire scheme of life in such 4 manner that. virtues may flourish 
and vices may not contaminste human life. 

To achieve this end Shari‘aks has embraced‘in its scheme 
all the factors that encouragé the growth of good and has recom- 
mended steps for the removal of impediments that might pre- 
vent its growth and development. This process gives rise to 
subsidiary series of Ma‘rufat consisting of the causes and means 
initiating and nurturing the good and farther of Afa‘rufat consiat- 
ing of'prohibitions of preventives to good. Similarly there is 
subsidiary list of Munkarat whioh might initiate or aliow 
growth of evil. 

The Shari‘ah ehapes the Islamio society ina way conducive 
to the unfettered growth of good, virtue and truth in every 
‘sphero of human activity, and gives full play to the foroea of 
good in all directions. And at the samo time it removes all 
impediments in the path of virtue. Alongwith it, this attempts 
to oradicate ovil from ita social scheme by prohibiting viev, by 
obviating the causes of its appearance and growth, by closing 
the inlets through which it creeps into society and by adopting 
ditierent. measures to check ita occurrence. 


Ma‘tufat 


The Shari‘ah classifies Ma’rufat into three categories : 
The Mandatory (Fard and Wajid) 
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‘The Recommendatory (Matixb), and 

“The Pormissible (Mubah). : B 

‘The observance of the mandatory (Ma's eufaty 1 rf algsvary 
on & Muslim society and the Shari‘ah has given cleat and bind. 
ing directions about them. The recommendstory (Ma‘rufat) are 
those which the Shari‘ah wante that a Muslim society should 
observe and practise. Some of them have been clearly demanded 
of us while others have been recommended by implication and 

deduction from the Sayings of the Holy Prophet (peace be upon 
him). Besides this, special arrangements have been made for 
the growth and ercouragemont of some of them in the scheme of 
life enunciated by the Shari'ah. Others still have simply been 
recommended by the Shari‘ah, leaving it to the society or to its 
more virtuous elements to look to their promotion. 

This leaves us with the permissible Ma‘rufat. Strictly 
speaking, according. to the Shari‘ah everything which has not 
been expreasly prohibited by it is a permissible Ma'rufat. It is. 
not at all odcessary that an express permission should exist 
about-it or that it should have been expressly left to our choice. 
Consequently the sphere of permissible Ma'rufat is very wide, 
so much so that except for a few things speclfioslly prohibited ~ 
by the Shari'ah, everything is permissible forse Muslim, And 
this ie exactly the sphere where we have been given freedom 
and where we can legislate according to our discretion, to. suit 
the requirements of our age and conditions. 

Maakerat 

The Munkerat (or the things prohibited in Islam) have been 
grouped into two categories: Haram {i-e., those things which 
have been prohibited absolutely) and MakruA (i,e., those things 
which have been aimply disliked). It has been enjoined on 
Mustims by clear and mandatory injunctions to refrain totally 
from everything that has beon declared Haram. As for the 
Makrakat the Shari‘ch signifies its dislike in some way or the 
other, i.., either expressly or by implication sleq ag to the 
degree of such dislike. For example there sre.some Makruhat 
bordering on Haram, while others béar adiaity with the nota. . 
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which are permissible, Of couree, their number ‘is ‘very largo 
ranging between the two extremes of prohibitory and permissible 
actions. Moreover, in some eases explicit measures have been 
Prescribed by the Shari‘ah for the prevention of Makrusat, 
while in others such arrangements havo been left to the dis- 
cretion of the society or to the individual. 


The Characteristic of the Shariah 

The Shari'ah thus prescribes directives for the regulation of 
onr individual as well as collective life. These directives touch 
such varied subjects as religious ritusls, persona) character, 
morals, habits, family relationships, social and economic effairs, 
administration, rights, and duties of citizens, judicial system, 
Jaws of war and peace and international reliations. In short, it 
embraces all the various departments of human life. These 
directives reveal what is good and bad, what is beneficial and 
useful and what is injurious and harmful, what are the virtues 
which we.have to cultivate and encourage and what are tho 
evils which we havo to suppress and guard against, what is the 
sphere of our voluntary, untrammelled, personal and social 
action and what are its limits, and finally, what ways aod 
means we oan adopt in establishing such a dynamic order of 
society and what methods we should spurn, The Shari'ah is a 
complete scheme ot life and an all-embracing social order where 
nothing is superfiuous, and nothing is lacking. 

Another remarkable fact about the. Shari‘ah is that it ie an 
organic whole, Tho entire scheme of life propounded by Islam 
ig animated by the same spirit and hence any arbitrary division 
of the schome is bound to harm the spirit as well ag the structure 
of the Shari‘ah. In thia respect it might be compared to the 
human body which is au organie-whole. A leg pulled out of the 
bedy cannot be called one-eighth or one-sixth man, beosuse after 
its separation from the living human body, the leg can no more. 
perform its human fuaction. Nor can it be placed in the body 
of some other animal with aay hopy of making it human to the 
extent of the limb. Likewise, we canaot form & correct opinion 
sbout the utility, ediieacy aad beauty of the hand, the eye or 
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fhe nose of s human being ceparstely, without jadging tte plate 
and fonction within » living body. - 

Tho-aame can be based in regard to the ashemo ‘of life sav: 
saged by the Skari‘ak. ITelam signifies the entire scheme of life 
and not any isolated part or parts thereof. Consequently, 
neither can it be appropriate to view the different. parts of the 
Skari‘eh in isolation from one another and without regard to: the 
whole, nor will it be of any use to teke any particular part end 
brackot it with any other “ism”, The Shari‘ah can function 
smoothly and can demonstrate its efficacy only if the entire 
system of life is practised in accordanod with it and not other- 
wise. 

Many of the present-day misunderstardings about the 
Shari‘ah owe themselves to this faulty attitude in judging ite 
worth, namely, forming opinions about ite different aspocts 
separately, Some injunctions of it are isolated from the main 
body of tho Islamic Laws and thon they are considered in the 
prespective of modern civilization, or they are viewed as if they 
were something completely self-contained. Thus, people take ° 
just one injunction of the Shari‘ah at random, which be.omes 
maimed after its removal from the context, view it in the con- 
text of some modern legal system, and criticise it on the score 
of its incongruity with present-day conceptions, But they fail 
to realise that it was nover meant to be isolated for it forma an 
organic part of a distinct and self-contained system of life. 

" There are some people who teke a few provisions of the 
Tslamie Penal Code out of their context and jeer at them. But 
they do not realize that those provisions are to be viewed with 
the background of the whole Islamic system of life covering the 
economic, social, political and educational spheres of activity. 
If all these departments are not working, then those isolated 
Provisions of our Penal Code can certainly work no miracles. 

For example, we all know that Islam imposes the penalty 
of amputating the hand for the commitment of theft. But this 
injunction is meant to be promulgated in‘a full-fledged Islamic 

_Mociety wherein the wealthy pey Zukal to the state and the 
State provides for the besic necessities of the needy and the 


s The Islamic Lew end Constitution 


destitute ; wherein every township is enjoined: to play ‘host to 
vieitors at ite own expense for « minimum period of three days ; 
wherein all citizens are provided with equal privileges and 
opportunities to seek economic livelihood; wherein monopolistic 
tendencies are discouraged ; wherein people ere God-fearing 
and seek His pleasure with devotion ; wherein the virtues of 
generosity, helping the poor, treating the sick, Providing for 
the needy prevail to the extent that oven s small boy is made 
to realize that he is not a. true Muslim if he allows his 
neighbour to sleep hungry while he hes taken his meal. In 
other words, it is not meant for the Present-day society where 
You cannot got # single peany without having to pay interest ; 
where in place of Saitul Mal there are implicable money-lendera 
and banks which, instead of providing relief and suocour to 
the poor and the needy, treat them with callous disregard, 
heartless refusal and brutal contempt; where the guiding 
motto is: ‘Everybody for himself and devil takes the 
hindmost’; where there are great privileges for the privileged 
ones while others are deprived even of their legitimate rights ; 
where the economic system, propelled by greed and piloted by 
exploitation, only leads to the enrichment of the few at the cost 
of crushing poverty and intolerable misery of the Meny, and 
where the political system serves only to Prop up injustice, 
class-privileges and distressing economic disparities. Under 
such conditions, it ia doubtful if theft should be penalised at 
all, not to speak of outting off the thief’s hands | Because to 
do so would, as a matter of fact, amount to Protecting the 
ill-gotten wealth of s few blood-suckers rather than awarding 
adequate punishment to the guilty.2 
1, Hore it must not be misunderstood that Iam defending theft or any 
other form of lawlessness. Not the least ! My intention ia only to show 
the vast and radical differences that reign between the context in which 
+ the pasisbment eee and ie applicable and the state of affairs we are to- 
day enveloped in, The only logicel conclusion that follows is the need 
for a change in the entire system of lif, When “the entire structure of 
society is changed and a now way of life is catablished, the ineongruity 
between the injunction and the present context of affeirs would be 
obliter ated and the avenue for ite application would be opened, 
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“On'the other hand, Islam simsé: at erestiag’s society in 
which none is compelled by the fores of circtmstances to steal. 
For, in, the Islamic social order, apart ftom the voluntary help 
provided by individuals, the state guarantees the basic 
necessities of life to all. But, after providing sl) that, Islam 
enjoins @ severe and exemplary punishment for those who 
commit theft, as their ection shows that they are unfit to live 
in such @ just, generous “and healthy society and would cause « 


\ greater harm to it, if left unchecked. 


Similar is the case‘of the punishment for adultery and 
fornication Iam prescribes a hundred atripes for the 
unmarried and stoning to death for the married partners in the 
crime. But, of course, it applies to a society.wherein every 
trace of suggestivenesa has been destroyed, where mixed 
gatherings of men arid womon have been prohibited, where 
public appearance of painted and pampered women is completely 
non-existent, where merriage has been made easy, whero virtue, 
piety and charity are curront coins and where the remembrance 


. of God and the heresfter is kept ever fresh in men’s minds and 


hearts. ‘faese punishments are not meant for that filthy 
society wherein sexual excitement is: rampant, wherein nude 
pictures, obsoene’books and vulgsraengs have become common 
recreations ; wherein sexual perver#ions have “taken hold of the 
cinema and all other places of amusement, wherein mixed, 
semi-nude parties are considered the acme of social progress 
and wherein economic conditions and social customs have made 
marriage extremely difficult. 


IV 
LEGAL ASPECTS OF THE SHARI‘AH 


From this discussion, I think, it has become fairly clear 
that what we, at present, techni¢ally call ‘Islamic Law’ is only 
& part ofa complete scheme of life and does not have any 
indepondeat existence in isolation from that schome,. It can 
either be understood nor enforced seperately. To enforce it 


seperately , would, in fact, be against the intention of the 
Law-Giver... What. is required of us ia to transists into practice 
the entire Islamic programme of life and not merely s fragment 
of it. Then and then alone can the legal aspects be properly 
implemented. 


This scheme of the Shari'ah is, however, divided into many 
parts, .There are aspects of it which do not need any external 
force for their enforcement ; they are and can be enforced only 
by the evér-awake conscience kindled by his faith in s Muslim. 
There aro other parts which are enforced by Islam’s programme 
of education, training of man's character and the purification of 
his heart and his morals, To enforce certain other parte, Islam 
resorts to the use of the force of public opinion; the general 
will and pressure of the society. There are still other parts 
which have been sanctified by the traditiona and the conventions 
of Muslim society. A very large part of the Ielamic system of 
law, however, needs for its enforcement, in all its details, the 
coercive powers and authority of the state. Political power is 
essential for protecting the Islamic system of, Ife from 
deterioration and perversion, for the eradication of vice and 
the establishment of virtue and, finally, for the enforcement of 
all these laws that require the sanction of the state and the 
judiciary for their operation. 


Speaking from s purely juridical view-point itis this last 
part, out of the whole Islamic scheme of life, that the term 
“Law” can be appropriately applied. For, it is only those 
injunctions and regulations which are backed by political 
suthority that are, in modern parlance, termed as “law”. But 
as far as the Islamic conception is concerned the entire Shari'ah 
stands aa synonymous with ‘law’, because the whole code of 
life has been deoreed by the All-Powerful Sovereign of the 
universe. “However, to avoid confusion, we shall apply the 
term ‘Islamic Law” to those portions of the Shari‘ah only 
which demand the ‘sanction of, the State-power for their 
enforcoment. , 
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Major Branches of Islamic Law 

The establishment of a political authority which may 
enforce Iglamio Law requires a Constitutional Eaw, and the 
Shari‘ah has clearly laid down ita fundamentals. The Shari'ah. 
has provided answers to tho basic questions of Constitutional 
Law and has solved its fundamental problems, viz., What is 
the basic theory of the State? What is the source of the 
authority of its legislation What are the guiding principles 
of state-policy ? What are the qualifications of the rules of an 
Telamic State? What are the objectives of an Islamic State ¢ 
In whom does sovereignty reside and what are the different 
organs of the State 7 What is the mode of the distribution of 
power between the different organs of the State, viz., the 
Legislature, the Executive and the Judiciary ? What are the 
conditions for citizenship 1 What are the righta and duties of 
Muslim citizens? and What are the rights’ of non-Muslim 
citizens (Zimmia)? The guidance which the Shariah has 
provided in respect to these questions constitutes the 
constitutional law of Islam. 

Besides laying down the fundamentals of Constitutional 
law, the Shayi'ah has also enunciated the basic principles of ~ 
Administrative Law. Besides that, there are precedents in 
administrative practice established by the Holy Prophet 
himself (peace be upon him) and the first four rightly-guided 
Caliphs of Islam. For inatance, the ‘ bari‘ak enumerates the 
source of income permissible for an Islamic State and those, 
which are prohibited. It also prescribes the avenunes of 
expenditure. It lays down rules of conduct for the Police, the 
Judiciary and the Administrative machinery. It defines the 
Tespousibilities of the rulers regarding the mora) and material 
well-being of the citizens, laying particular emphasis on their 
obligations as regards the suppression of vice and the 
establishment of virtue. It also specifically states as to what 
extent the State can interfere with the affairs of its citizens. 
_In this connection, we find not only detective principles but 

-@lso many oategorioal injunctions, The Shari‘ah has given ua 
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the broad framework of Administrative Law—exactly in the 
name way as it has given the fundamentals of Constitutional 
Law and has left it to the discretion of the Muslims to build 
up the detaila in accordance with the demands of the age or 
country in which they live—subject, of course, to the limits 

presoribed by the Shari‘ah. 

’ Proceeding further, we find the Shari'ah guiding us in 
connection with Public a8 well as Personal Law—which aro 
essential for the administration of justice. This guidance 
covers such an extensive field that we can never feel the need 
of going beyond the Shari‘ah for mooting our legislative 
requirements. Its detailed injunctions are such thet they can 
always fulfil the needs of hyman society in every age and in 
* every country—provided, of course, that the entire Islamic 
scheme of life is in-operation. “They are so comprehensive that 
woe oan frame detailed Jaws for every emergency, and every 
fresh problem on their basis for whioh the legislature has been 

' given the right of legislation. All laws thus framed. are to be 
‘considered an integral part of the Islamic Law. That is why 
the laws framed by our jurists in the early days of Islem for 
the sake of “Public Good”: forms part and parcel of the 
Islamic Law. ' 


Lastly, wo have that part of the Law which .deals with the 
relations of the Islamic State with other states, i.o., tho 
Yoternational Law. In this connection, too, the Shari'ah gives 
us comprehensive regulation relating to war and peace, neutrality 
and alliance, etc. Where, however, no specific injunctions aro 
to be found, the lsws can bo framed in tho light of the general 
directives as laid down in their behalf. 

Permanence and Change in Islamic Law 

This brief classification and elucidation shows that the 
guidance of the Shari'ah extends to all the branches of law 
which have been evolved by the ingenuity and noed of the 
human mind so far. This ise standing testimony to the 
independence of the Islamic Lew afd its inherent potentialities. 
Anybody who takes the trouble of making a detailed study of 
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the subject will be able to distinguish between the part of the 
Shari‘ah which has & permanent and unalterable character and 
is, as such, extremely beneficial for mankind, and that part 
whioh is flexible and has thus the potentialities of meeting the 
ever-increasing requirements of every time and age. 

The unalterable elements of Islamic Lew may be classified 
under the following heads : 

(1) Those laws that have been laid down in explicit and 
unambiguous terms in the Qur’an or the authentic 
Traditions of the Prophet, like the prohibition of 
alcoholic drinks, interest and gambling the punishment 
prescribed for adultery and theft ‘and the rules for 
inheritance eto, 


(8) The directive principles laid down in the Holy Qur'an 
and authentio Traditions, e.g., prohibition of the use 
of intoxicants in general, or the nullification of all 
exchange transactions which are not the outcome of 
the free-will of both the parties, or the principle that 
men are protectors and in charge of women, 

(3) The limitations imposed ‘on human activity by the 
Qur’an and the Traditions of the Prophet, which oan 
never be transgressed, ¢.g., the limitation in connection 
with the plurality of wives where the max‘mum number 
has been fixed at four, or the limitation that the number 
of divorces..to a wife cannot exceed three, or the 
limitation imposed on a will, the amount of which 
cannot exceed one-third of the total inheritance etc. * 

It is these unalterable mandatory provisions of the Islamic 
Law which give a permanent complexion to the Islamic Social 
Order and the characteristic features to ita Culture, In fact, 
one cannot find a single culture in the entire history of mankind 


which can retain its separate entity and its distinct oharaoter * 


without possessing an unalterable and permanent element. 

If there are no permanent elements in a culture and every 
part of it is subject to change, amendment and modification, it 
is not an idependent culture at all. It is just like 4 fluid, 
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which can take any and every shepe and can always suffer trana- 
figuration.and metamorphosis. ‘ 

Moreover, a thorough stndy of these directives, injunctions 

and limitations will lead every reasonable man to the conclusion 
that they have been given to us by the Shari‘ah only for those 
matters where the human mind is likely to commit errors and 
go astray. On all such occasions, the Shari‘ah has, sb. to say, 
set the signposts by issuing directives of making categorical pro- 
hibitions so that we may proceed along the right path. And 
these signposts far from impeding the march of human progress, 
are meant to keep us along the road and to save us from skidding 
away. In this connection, it might not be out of place here to 
refer to the laws. of the Shari‘ah governing marriage, divorce 
and inheritance which were the target of very bitter criticism 
in the recent pant. It. is these very laws, however, to which the 
world is now turning for guidance, though after innumerable 
bitter experiences | 

The second part of Islamio Law is that which is subjoct to 

modification according to. the need and requirements of the 
changing times and it is this part of the Islamio Law which 
endows it with wide possibilities of growth and advancement 
and makes it fully capable of fulfilling all the needs of an 
expanding hnman society-in every age. 

This part consiats of the following :— 

(a) Ta’weel (Interpretation); It consists in probing. into 
the meanings of the injunctions found in the Qur'an 
and the Sunnah. Ag such, it has always occupied and. 
still ocaupies & place of immense importance in Islamic 
Jurispradence. _ When those endowed with penetrating 
insight and legal seunten ponder over the injunctions 
of the Qur’an and the Sunnah, they find that many of 
them are open to. different fruitful and valid interpreta- 
tions. Consequently, every one of them acoepts some 
particular interpretation according to his ‘lights on the 
merits of the oase. Fn this way, the doors of difference 
of opinions have elways been open in the past, are open 
even today, and will continue to remain so in the future. 
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(0) Qiyas (Deduction hy Analogy): It consists in applying 
to a matter with respect to which there is no olear 
‘guidance, a rule or injunction available for some similar 
matter. 

(0) Ljtihad (Disciplined Judgment of Jurists) : 1¢ consists in 
legislating on matters for which neither any explicit 
injunctions nor even Precedenta exist, subjedt, of 
course, to the general principles and Precepts of tho 
Shari'ah. 

(@) Tetihsan (Juristic Preference) : It means framing Tules, 
if necessary, in non-probibited matters in conformity 
with the spirit of the Islamio legal syatem. 

Any one who considers the possibilities inherent in the 
above-mentioned four ways of legislation, can never reasonably 
entertain any misgivings as to the dynamism, adaptability, 
Progressive nature and power of evolutionary growth of the 
legal system of Islam. But it should be remembered that every 
Tom, Dick and Harry is not entitled to exercise the right of 
Ta'weel, Qiyas, Ljtihad, Ietihean. Nobody has ever recognised 
the right of every passer-by to give verdict on problems of 
nstional importance. Undoubtedly, it requires profound legal 
knowledge and « trained mind to enable one to speak with 
authority on any legal matter. 

Similar is the-case with the Islamic Law. Obviously, to 
achieve the status of a jurist one should be fully conversant with 
Arabic language and literature. He should also have a complete 
grasp ofthe real. historical background of the injunctions of 
Islam. He should have special insight into the Qur’anic style of 
expression. He should have a thorough knowledge of the vast 
literature oh the Traditions of the Holy Prophet as well as of 
the Traditions themselves. 

In the special field of analogous deduction, a Muslim jurist 
is required to possess a keen sense of legal judgment and tho 
requisite capacity for ‘interpretation of facts on the basis of 
analogy; otherwise it would not be possible for him to save him- 
self from falling iato errors. Aa regards Jjtihad, or original 
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legislation, it requires thy jurist to have not only a deep knowl- 
edge of Islamic Law but also a developed sense of interpreting 
matters in the true Islamic spirit. Similarly as regards Tetihsan 
or the consideration of public good and legislation for that 
purpose it calls for a complete understanding of the entire 
Islamic scheme of life as also a complete grasp of the spirit of 
Telam.so that he may adopt only those things which can be 
appropriately sssimilated in the Islamic Scheme and which do 
not amount to driving square pegs in round holes. 

And, over and above all these intellectual accomplishments, 
there is another thing which ie vitally essential, and that is 
unstinted devotion and leyalty to Islam-and a deep sense of 
accountability before God. As regards those who care little‘for 
God and of the Fingl Accountability, whose watch-word in life 
is sheer expediency, and who prefer the non-Islamio values of 
culture and civilization to those given by Islam, they must be 
regarded as the last persons to whom the work of Islamic legis- 
lation can be entrusted. For, in their hands, the Islamic Law 
will only suffer perversion and corruption. It will not grow, 
evolve and prosper. 


AN EXAMINATION OF OBJECTIONS ON 
ISLAMIC LAW : 


We shall now try to examine briefly some of the objections 
usually raisex against the demand for the introduction and 
enforcement of Islamic Law in Pakistan. These objections are 
many but it would be an unnecessary waste of time to mention 
all of them here. Therefore I propose to confine to the exami- 

‘nation of those objections only which are of a fundamental 
nature. 
1. “Islamic Laws are Antiquated” 

The first objection that is raised is that, as the Islamic 
Laws were framed thirteen centuries ago in the light of the 
requirements of a primitive society, they cannot be of any use 
for a modern state of our age. 

I doubt very much whether people who take this stand are 
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conversant even with the rudiments of the Islamic Law and 
possess even an elementary knowledge of it. Porhaps, they 
have, heard from somewhere that the fundamentals of the 
Ialamio Law were enungiated more than thirteen hundreds yoars 
ago, ‘and they have assumed that this Law has remained static 
since then and hag failed to respond to the requirements of 
changing cotditions of human life. On thie misconception 
they have further assumed that Islamio Law will be unsuited 
to the needs of the present-day society and will clog the 
wheels of progress. These critics fail to realize, however, that 
the laws propounded thirteen and a half centuries ago, did not 
remain in @ vacuum ; they formed part and parcel of tho life of 
Muslim society and brought into being a State which was run in 
the light of these laws.’ This naturally provided an opportunity 
of evolution of Islamic Lew from the earliest days, as it had to 
be applied to day-to-day matters through the process or J'a’weel 
Qiyas, Ijtthad and Istéhean, 

‘ Very soon after its inception, Islam began to hold sway 
over nearly half the civilized world stretching from the Pacific- 
to the Atlantie and during the following twelve hundred years, 
the Islamic Law continued to be the ‘law of the lend in all 
Muslim states. This process of the evolution of Islamic Law, 
therefore, did not.stop for a moment up to the beginning of the 

“nineteenth century, because it had to meet the challenge of the 
ever-changing circumstances and face countless problems con- 
fronting different countries in different stages of history. Even 
in our Indo-Pakiatan sub-continent, the Islamio Civil and Penal 
Codes were in vogue up to the beginning of the nineteenth 
century. “A 

Thus, it is only for the last one hundred years that the 
Islamic Law remained inoperative and suffered stagnation. But, 

firotly, thia period does not forma big gap ahd we can easily 
make up “for the loss with some smount of strenuous effort ; 
secondly, we possesa full records of the development of our 
jurisprudence century by century and there can be absolutely no 
ground for frustration or despondency. Our path of legal pro- 
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gress is, thus, fully iRaumined. oe 

‘Onde we 'linve grasped the fundamental principles: end the 
basic facts doncerning the evolution of the Tslninic system of 
Law, we cannot remain in doubt that this law shall be as res- 
ponsive to the urges of & progressive society in the present and 
the future as it has been in the past. Only those who suffer 
from ignorance can fall a prey to such nonsense, while those who 
have a grasp of Islam and the Islamic Law, are aware ‘of its 
potentialities of progress and those who possess oven a currory 
knowledge of the history of its development, oan never suspect 
it of being an antiquated ors stagnant system of law, incapable 
of keeping pace with the march of history. 

2. “Tetamic Laws ate Relics of Barbarism” ! 

‘The ‘seoond. most common dbjection—an objection which is 
put forward publicly only ine round-ebout‘manner but which 
is presented with. much vehemence and venom in private talks— 
is that Islain is just a relic of the Dark Ages 1 And ‘those who 
sey so alad'argue, with an air of haughtiness and arrogance, thet 
the “progressive, cultured and humane” outlook of the modern, 
enlightened age can never tolerate such “‘oruel”’ penalties as 
the: cutting of the hands, or flogging, or atoning to death— 
penalties imposed by Islam for certain-crimes. 

This objection and this allegation, coming as it does from 
the ‘supporters, of modern ‘Wostern civilization, makes one.gasp 
‘with wonder. It is, indeed, amazing to hear that the normal 
values of the ‘present age are “advanced” and *progeessive”. 
The heartlesiness shown by the “enlightened” man of today to 
his fellow beings hardly finds a parallel in the darkest ages of 
history. He does not punish by stoning to death, but he can 
kill people indiscriminately with the atom bomb, He doest not 
merely .out off the hands: of the people but ho also tears-their 
bodies into shreds. He is not content with flogging, he would 
like'to burn alive the people en masse and manufacture soap out 

-of the fat extracted from their dead bodies. Leaving aside 
7. Thiv was dono in Gormany, one of the most “progressive” conntrios 
in the world—Zditer. 
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these demonstrations of heartlessness during the period of war 
wherein everything is considered fair nowdays, the modern man 
brutally ‘chastises—and does it unsparingly—the political 
“oriminals” : the alleged “traitors” to the nations! cause and 
the rivals in the economic and political fields. The highly objeo- 
tionable and inhuman modern methods of investigation and 
extortion of confeasion employed even before proving the charges, 
ere, ai open secret. In view of these facts, it is non-sensical to 
aay that the modern man cannot tolerate the punishments pres- 
oribed by Ielam for proved and established criminals because he 
possesses @ more refined outlook ; and it does not lie in the 
mouth of those who oan tolerate bloody ‘‘purges” after oon- 
cocted confessions and phoney trails and who uphold political 
inquisitions and concentration camps, to pour out venom against 
the Islamic Penal Code.) 

‘The truth ie that it is not the severity of the punishments 
in Islam which the upholders of modern civilization abhor, for 
they reaort to even more tortuous punishments themselves. The 
reason for their hysteric outbursts against thie alleged ‘‘bar- 
beriam” lies actually in the perversion of moral value—that is, 
in the fact that they do not think that erimes like drunkenness 
and adultery deserve even a word of. reproach, what to speak of 
painful punishments. Hed they been opposed to these punish- 
ments on humanitarian considerations, they would have like- 
wise condemned the bratal punishments given to people on 
flimsy political and economic grounds, They complain in 
respect of Islam only because they do not at all deem as a sin 
or crime many a thing condemned by it. 

I would like to put « straight question to these varietics of 
‘nodernity” : “What are the values that you believe in 1 Do 
1. Prof. 8. F, M. Durbin, after narrating the calluus and inhuman treat- 

ment which is being meted out in the most “progressive” states of 
the world, concludes that : “such large-scale brutality hag rerely been 
witneased. I ain thankful to say, in the previous history of the 
world” Phe Politics of Democratic Sobiakem, 1948, p. 25). 

Bee also “Khurshid Alimad, Fanaticiem, Intolerance and Telam, 
Islamic Publications Limited, Lahore, 2nd ed., 1980—Hditor, ‘ 
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you belisve in the Islamio values of life and standards of 
morality or those of the modern civilization” t If you have 
made your choice and accepted some other values and some 
different: standard of right and wrong, of virtue and vice, of the 
permissible and the prohibited as against those envisaged by 
Talam, it is then a difference of a very fundamental nature. It 
means that you differ with and disbelieve in the Islamic 
ideology itself. In this case you should have the courage to 
declare that you reject Islem outright. Is it not fooliah to 
allege faith in @ God Whose Iawé you consider aa barbarous ? 
Anyhow nobody can remain inside the pale of Islam after hold- 
ing such an opinion about the law of God.1 : 


3. The Bogey of Sectarian Differences 

We have deslt with two objections so far. The third 
objection is thet there being many schools of Islamic 
Jurisprudence, it is not possible te evolve an agreed code of 
law which might be acceptable to all. the schools of Muslim 
thought. It is this objection on whioh rests the last hope of 
the opponents of the Islamio Law, and they seem to feel 
confident thet on this count they will be able to score point 
by’ driving & wedge among the: Muslims. Moreover, this 
problem also bafiles many. singere people who are loyal to Islam 
and who, not being fally conversant. with its teachings, fail to 


1, Here the learned ‘guthor is replying to those critics who olaim to be 
Muslims but under the spell of clien influences want to amend the 
basic tenets of Islam, without any regard for the spirit and ideals of 
Islamic ideology. _ They are apologetic in their attitude and want to 
blow hot and cold in the same breath. 

As to the question whether the punishments are too harsh or not, 
he has already answered in the earlier part of the discussion. Islam 
creates such conditions as may ensure the elimination of the oawees 
of the commission of crimes. But, if, in spite of it, the evil doers 
commit them, Islam punishes the criminals in such a way that others 
may not dare to do that.” That is why we find that when these 
punishments were in vogue, crimos wore extinct while today, despite 
all the clap-trap, crimes are on the increase and wa hear voices from 
sociel quarters that the standards of punishments are proving 
inosipable of grappling with the problem.—Bdétor. : 
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understand how the ‘complication’ can be removed. The fact 
is that this complication ie merely & figment of fertile 
imagination, for, the existence of different schools of law can 
never become sn obstacle in the way of the enforcement of 
Islamio Law. 

The first point to be understood in this connection is that 
the broad outlines of Islamio Law, consisting of mandatory and 
unalterable commandments and fundamental principles and 
limitations have always been accepted unanimously by all the 
Muslim schools of thought. Neither there ever was, nor there 
is now, any conflict of opinion regarding this portion of our 
laws. Whatever differences had ever arisen were always in 
connection with the details that were to be framed through 
interpretation, deduction and Ijtthad—all, of course, within 
limits presoribed by Islam. 

The nature of these differences can also be understood by 
the fact that rules derived by jurists through interpretation, 
deduction, Zjtihad or Istihaan could never acquire the force of 
law without either being accepted unanimously (Ijma‘) or 
having the approval of the majority (Jamhoor). Thia explains 
why the phrases like gl ae (unanimous agreement), 
yorul ale (majority agreement) and dsswl ade (adopted 
judgement) are appended to the expression of final opinions by 
our jurists in discussing legal matters, and it signifies that 
their opinion had finally to obtain legal sanction in order ta 
become & law for Muslims. 

These unanimous or majority decisions can be of two 
kinds : : 

Firstly, those which have always been accepted by the entire 
Muslim world or by the majority of Muslims. . 

Secondly, those based on the unanimous agreement of the 
Muslims of a partiouler oountry at a particular period, or of 
their majority. : 

Decisions coming under thg first category, if based on 
unanimous agreement, are not subject to review and should 
‘elways be accepted as part and parcel of Muslim Law. 
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Decisions made by majority agreement can be acospted as 
law only ifthe majority of the Muslima of the country wherein 
they have to be promulgated also aceapts them, as auch. If 
the majority of that country accepts them, they will become a 
law for this country, otherwise not. 

So much about the past. As for the future, the lawa which 
ere accepted unanimously by majority of the Muslims of this 
country, will be enscted here, In the past too, this has been 
the, practice and no law used to operate without either thé 
unanimous approval or the approval of the majority of the 
Muslims. And it is this method which in practicable even 
today. I do not think that any other procedue can be 
presoribed from the democratic point of view either. 

‘A question may be asked as to what would be the position 
of those Muslims who might not agree with thé majority.1 
They are entitled to demand the enforcemeng of their own Code 
in their‘personel matters and this demand of. theirs must be 
socepted. But, of course, tho ‘Law of the Land” shall be the 
one which has the sanction of the majority. 

Tam sure that no Muslim of any sect would ever adopt the 
foolish position of preferring the continuance of un-Islamic laws 
in Pakistan on the ground that he is not in agreement with the 
views of the majority of Muslims on certaiu pointe of Islamio 
Law, Obviously we cannot discard the Islamic way of life 
simply besauee we are not unanimous on all details of ite law. 
Has there ever been or can there ever be any law or system of 
life on all details of which al its‘followers were, are or can ever 
be unanimous What do you say about the legal system. that 
is in force in the country at present or anywhere else t 


1, This objection was blown up by the complete agreement of the 
‘Ulama’ of all schools of thought in the Conventions held in 1061 and 
1968 st. Karachi. In those Conventions, the ‘Ulama’ unanimously 
formulated the Basic Principles of the Islamic State (see Appendix I) 
and slso moved Amendments to the Basic Principles Committee's 
Report (see Appendix II). This objection, therefore, has absolutely ° 
no ground.—Eattor. 
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The last important objection in this respect is that there 

4 A 

ig a substantial non-Muslims minority living in Pakistan who 
cannot tolerate being governed by the religious laws of the 


misunderstanding. . 

The lew with which we have been and are concerned here is 
the law of the land and not the personal law of any community. 
Tn persons! matters every community is weloome to adopt its 


this right in the most liberal manner to all the minorities living 
in an Islamic State. It is Islam which has taught to. the 
modern world the real difference betwoon, the ‘law of the land’, 
and the ‘personal law’ and whiok enunciated tho Principle that 
in a multinational state the Personal affairs of a man should be 
settled according to his own Personat Law. Pherefore, no 
minority group should feel afraid that we Would thrust our ~ 
own religious laws on them in their Personal matters, and shall, 
thus, violate an injunction wnambiguously laid dowo by Islam 


The question that now remains to be dealt with is ; What 
should bo our ‘Jaw of the land’ 4 think itis the demand of 
justice and fairness that the Law which commands the approval 
of the majority alone has the right to became the Law of the, 
Land. 

Minorities are entitled to demand ‘safeguards for their 
legitimate rights and interests and we are bound to concede 
this demand as Islam itself enjoins us todo so. But it is not 
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replace Islamic Law by those of any other type without 
conscious apostasy and betrayal of Islam: Are the minorities 
teally entitled to ask the majority to give up its religion and 
ita way of life? Have they the right to demand that the 
majority should give up the principles which it considers right 
and adopt others which are against ita convictions 1 Or, is it 
reasonable that in a multi-religious country all the communities , 
should become irreligious ? If the answers to all these questions 
are in the negative, I'find no reason why ‘Islamic Law’ should 
not become the ‘Law of the-Land’ in a country where Muslims, 
are in a predominant majority.1 


—_—_—, 

1, Moreover, the true position is thet the representatives of the 
Christians in the First Constituent Assembly of Pakistan and same of 
the leaders of the scheduled castes, who form the most important 
minority, have demanded the establishment of an Islamic State, for 
they hold that their rights can be better asfeguarded in such « state, 
‘They know that an Islamic State doea not- permit any chasm to exist 
between precept and prectios, All Muslims are under an obligation 
to do whet their religion commends, And if they violate, they can 
do so only at tho cost of their own religion—~ney, their very faith and 
salvation.—Hadtter, * 


Chapter 2 


Legislation and ‘ljtihad‘ 
in Islam 


MAULANA ABUL A‘LA MAUDUDI read apaper 
entitled ‘Role of Ijtihad and Scope of Legislation in 
Islam’ at the Colloquium on Islamic Culture held at 
Lahore in January 1958. He was a delegate from 
Pakistan and was also a member of the Organising 
Committee of the Colloquium. This paper constitutes 
first seotion of the present chapter. Its second section 
consists of the reply which he gave to the objections 
raised at his said paper. The third and the last 
section has been taken from a note of Maulana 
Maududi which he wrote in reply to a query and which 
was published in Chigrah-e-i’ah, Islami Qanoon Number, 
» Vol. IE (Vol. 12 : No. 1).—Editor. 


“LEGISLATION AND ‘JJTIHAD’ IN ISLAM 


‘OR, an adequate appreciation of the subject under discussion, 
two. basic facts have to be clearly borne in miad, viz ; 
(i) the Sovereignty of God, and : 
(#8) the Prophethood of Muhummad (peace be. upon him). 
Islam admits.of no sovereignty except thst of God and, 
consequently, does not recognise any Law-giver other. than 
Him. Fhe Concept of the unity of God, as advocated by the 
Qur’an, is not limited. to. His heing the sole object of worship 
in the religious sense. alone. Along with it, Hoe is invested 
with complete ‘legal sovereignty’, in the sense in which the 
term is understood in Jurisprndence and Political Science, 
This aspect of the legal sovereignty of God is as much and as 
olearly emphasised by the Qur’an as the one pertaining to Hia 
being the only deity ta be worshipped. According to the 
Qur’an these twin faceta of the Divinity of God are the sine 
qua non of the Divine Entity and are so vitally interlinked 
that 8 negation of either ipso facto infringes the very concept 
of His divinity. And the Qur’an leaves no room for the 
impression that the divine law may mean merely the lew ‘of 
nature and nothing more, On the contrary, it rears the entire 
edifice of its ideology on the basis that mankind should order 
the,sffairs of its ethical and social life in accordance with the 
law (Shari'ah) that God has communicated through His 
Prophets (may Hia blessings be on them), It is this submission 
to the revealed law and surrender of one’s freedom to it that 
has been assigned the name of Islam (surrender) by the Qur'an. 
It denies in the clearst terms the light of man to exercise any 
discretion in such matters as have been decided by Allah and 
His Prophet (peace be upon him). 
Says the Qur'an : 
“It is not for the faithful, man or woman, to decide by 
themselves a matter thet has been decided by Allah. 
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and His measenger, and whosoever commits an affront 
to Allah and Hia messenger is certainly on the wrong 
path". (33 : 36) 


PROPHETHOOD OF MUHAMMAD (pbuh) 


The socond point which is as fundamental in Islam os ia 
the Unity of God, is tho finality of the Prophethood of 
Muhammad (may God’s blessings be on him). It is really 
because of this factor that the concept of the Unity of God 
transforms itself from an abstract idea into a practical syatem 
and the whole edifice of the Islamic way of life is raised upon 
this foundation, According to thia concept the tcachings of 
all the earlier messengers of Allah have been incorporated, 
with numerous important additlons and alterations in the 
teachings of Muhammad (may God’s blessings be on him). 
Hence those teachings constitute the only source of Divine 
guidance and law, as no further revealed guidance is to como 
to which it may become necessary for mankind to turn, It is 
this disponsation by Muhammad (may God’s blossings be on _ 
him) that constitutes the SUPREME LAW which represents 
the Will ef God, the real Sovereign. This Law has heen 
bequeathed to us by the Holy Prophet (peace be upon him) in 
two forms : 

First : the Qur’an which embodies, word by word, the 
instruction and commandments of God and is His unadultorated 

* word, 

Second: tho ideal conduct of Muhammad (may God's 
blessings be on him), that is to say Sunnah, which clarifios, 
explains and exemplifies the mvaning of the Qur'an. 

In fact the Holy Prophet was not merely the bearer of a 
message having nothing more to do than transmitting the Word 
of God to mankind. He was also the Divinely appointed leader, 
the ruler and the teacher.! The duty laid on him was to explain? 
[ea aee ea aaa . 

1, ALQur’an, 61:9; 3: 164; 62 : 2—Edétor, 
2. Al-Qur'an, 16:44 and 64~Edépor, 
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and illustrate the law of God by his words and deeds, to make 
people understand its real import, to train individuals and form 
them into a disciplined body, and with their aid to initiates 
struggle for the reconstruction of society, and finally, to mould 
the society into a reformed and reforming state and thus to 
demanatrate how an ideal civilization, founded on the principles 
of Islam, could be established, This entire life-work of the 
Holy Prophet, which was completed in twenty-three years of 
his prophothood, is the Sunnah which in conjunction with the 
Qur’an formulates and completes the Supreme Law of the real 
Sovereign and this Law constitutes what is called ‘‘Shart‘ah” in 
Ialamio terminology. 
SCOPE OF LEGISLATION 

From what has been stated heretofore one is apt to think 
that these fundamental facts leave no room for human logisla- 
tion in an Islamic State, because herein all legislative functions 


vest in God and the only function left for the Muslims lies in 
their observance of the God-made law vouchsafed to them 


through the agency of the Prophet. The fact of the matter, 
however, is that Islam does not totally exclude human legisla- 
tion. It only limits its scope and gudies it on right lines. 
Human legislation, according to Islam, is and should be subject 
to the Supremacy of Divine Law and within the limits proscribed 
by it, . 
Now I proceed to describe the scope and limits of. this 
legislation which, in Islam, takea the following four forms : 


1, Interpretation 

In certain matters the Qur’an and the Sunnah have laid 
down clear and categorical injunctions and prescribed specific 
tules of conduct. In such matters no jurist, judgo, legislative 
body, not even the Ummah as a whole, can alter the specific 
injunotions of the Shari‘ah or the rules of behaviour expounded 
by it. This does not mean, however, that there is no scope left 
for legislation in this sphere, The function of human legislation 
in relation to such matters lies in 

(a) finding out exactly and precisely what the law is; its” 

nature and extent, 
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{h) determining its meaning and intent, 

(c} investigating the conditions for which it is intended 
and the way in which it is to be applied to tho 
practical problems, 

(d) working out minor details in the case of such Jawa as 
are too brief fora straightaway application in actual 
life, and 

(e) determining the extent of its applicability or non- 
applicability in case of oxceptional cireumstances. 

2. Analogy 

Then there are those types of problems about whioh 
although no specific injunctions have been laid down in the 
Shari'ah, but provisions have been made about some analogous 
situations, In this sphere the funotion of the legislature would 
be to apply such injunctions, after a precise appreciation of the 
Teasons and causes underlying them, to all those matters 
wherein identical causal connections actually exist and to 
exempt all such cases from their application wherein these 
connections are non-existent, 


3. Inference 


There is yet another category of human affairs about which 
the Shari‘ah has proscribed no specific guidance but has laid 
down broad principles or indicated the intention of the Lawgiver 
4s to what is to be encouraged and what is to be discouraged. 
In regard to such ‘affairs, the function of the legislature is to 
understand the principles of the Shart‘ah and the intention of 
the Law-giver and formulate such laws about the practical 
problems as aro based on these principles and fulfil the intention 
of the Law-giver. 

4. Province of Independent Legislation 

Apart from these, there is yet another vast range of human 
affairs about which the Shari‘ah is totally silent. It has neither 
made any direct provision inrespect thereof nor ie there any 
guidance for identical or kindred situations so as to enable us to 
draw an analogical inference therefrom, This silence is by itself 
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indicative of the fact that the Supreme Law-giver has left it to 
human beinga to decide such matters in their own discretion 
and judgement. Hence independent legislation can be resorted 
to in auch cases but it must be in consonance with the real apjrit 
of Islam andsits general principles and, what is more important, 
should in no way bo repugnant to the general pattern and 
temperament of Islam. It must naturally and appropriately 
fil into the general scheme of the Islamic ideology. 


IJTIHAD 


The whole of this legislative process which makes the legal 
system of Islam dynamic and makes ita development and evolu- 
tion in the changing circumstances possible, results from a parti- 
cular type of acadentiv research and intellectual effort which, in 
the terminology of Islam, is called Zjtihad. Literally the word’ 
Ijtihad means to put in the maximum of effort in performing a 
job but technically it signifies ‘maximum effort to ascertain, in 
a given problem or issue, the injunction of Islam and ita real 
intent’, Some persons seom to be labouring under the erroneous 
impression that Jjtihad means completely independent uso of 
one’s opinion. But no one conversant. with the nature of the 
Tslamic Law can imagine that there can be any place for this 
kind of independence in the legal system of Islam. The real 
law of Islam is the Qur’an and the Sunnah, Tho legislation that 
human being may undertake must essentially be derived: from 
this Fundamental Law or it should bewithin the limits presoribed 
by it for the use of one’s discretion or the exercise of one’s 
opinion. For Jjtihad that purports to be Independent of the 
Shari'ah can neither be an Islamio Ijtihad nor is there any room 
for such an incursion in the legal syatem of Islam. 


Essential Qualifications 

It is clear from what has been said above that the purpose 
and object of Jjtihad ia not to replace the Divine Law by man- 
made law. Its real object is to properly understand the Supreme 
Law and to impart dynamism to the legal system of Islam by 
keeping it in conformity with the fundamental guidance of the 
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Shari‘ch and abreast of the obanging conditions of the world, In 
view of this basic fact, no healthy Ijtikad is possible unless our 
Jaw-makers are equipped with the following qualifications : 


(1) Faith in the Shari'ah and conviction of its truthfulness ; 
4 sincere intention to follow it ; absence of any desiro 
to act independently of it: and the will to derive 
ingpiration and aequire all objectives, principles and 
values from it and not from any other soureo, 

(2) A proper knowledge of the Arabic languag’, its 
grammar and literature because the Qur’an has been 
revealed in this language and the means of ascertaining 
the Sunnah also depend upon this medium, 


(3) Such knowledge and insight in the teachings of tho 
Qur'an and the Sunnah as would enablu one not only 
to be conversant with the details of Islamio injunctions 
and their application in actual practice but fully to 
appreciate the basic principles of the Shari‘uh and ity 
objectives. One should know, on the one hand, the 
Shari‘ah's over-all reform achome from human life aud, 
on the other hand, the exact place of cach aspect of 
life within the frame-work of this comprehensive 
scheme, the lines on which the Shari‘ah desires to 
mould human life and society and the objectives 
underlying it. In other words, such knowledge of the 
Qur'an and the Sunnah is the sine gua non of Tjtihad os 
would enable one to grasp the kernel of the Shari‘ah, 

(4) Acquaintance with the contributions of the varlior 
jurists and thinkers (Mujtahidin) of Islam. ‘This iy 
nocessary not merely for training in the technique of 
Tjtihad but also for the sake of ensuring continuity in 
the evolution of law. Of course it is not, and should 
not be, the purpose of Ijishdd that every generation may 
necessarily destroy or discard what previous genera. 
tions have built and thus try to build the whale 
structure afresh. 
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(5) Acquaintance with the problems and conditions of our 
times—the new-problems of life to which an answer is 
sought and the new conditions in which the principles 
und injunctions of the Shari‘ah are to be applied. A 
correct appreciation of the current problem is extremely 

_ essential for the proper exercise of Ijtihad. 

(6) Commendable character and conduct according to the 
Islamic ethical standard, Absence of this virtue ia 
pound to affect adversely the quantum of public trust 
in the legislators. A low made by the /jtihad of un- 
worthy individuals, devoid of good moral character, is 
not likely to inspire respeot and confidence in the 
Muslim people. 

The shove description of the essential qualifications does 
not entail thet any one undertaking [jtihad should produce & 
certificate before the commencement of his assignment that he 
is fully possessed of them. Rather the idea is merely to show 
that a healthy development of Islamic law on proper tines 
through Ijtihed is possible only if the system of legal training 
and education starts producing Jearned men of such calibre and 
qualifications. Any legislation undertaken without these requi-- 
sites would neither £¢ into the legal system of Islam nor would 
it ever be palatable to the Muslim society to accept and 
digest it. 

Technique of Ijtihad ; 

Just as Ijtihad and any legislation based thereon depends 
for ite popular acceptance on the ability of those responsible for 
it, similarly its success would, td & large degree, depend upon 

‘ the employment of a correct method and proper technique. A 
Mujtahid, whether he is engaged in the interpretation of injune- 
tions or is busy in analogical reasoning oF in drawing inferences, 
has, in any event, to base his remsoning on the Qur'an and the 
Sunnah. Even while indulging in ‘independent legislation’ in 
the sphere of permissible (Mubahdt) he must clearly ostablish 
that the Quran and the Sunaeh have not laid down any rule or 
gerder nor even have furnished a basis for any analogy for that 
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particular issue. Furthermore, the methods adopted for putting 
construction on the Qur’an and the Suanah should be reasonable 
and well-recognised. While arguing from the Qur'an it is imper- 
utive to interprot the meaning of a verse in accordance with the 
requirements of the language, i.e., Arabic lexicography, grammar 
and ostablished usage which should fit into the context of the 
verge and may not be in conflict with the observations made 
elsewhere in the Qur’an on the same topic. In addition to that, 
if it is not positively supported by word or deed of the Prophet, 
at least the Sunnah be not contrary to such meaning. While 
drawing upon the Sunnah in consonance with the considerations 
of language, its rules and the context, it is also essential that 
the traditions whioh are relied upon about « particular matter 
are authentic ones in accordance with the principles concerning 
this branch of knowledge (of Traditions), that other relevant tra- 
ditiona are not ignored and no single citation (Khabar-e-Wahid) © 
is allowed to hold its own against 4 Sunnah that has boon well- 
established on the strength of authentic sources. Any Tjtihad 
based on wishful interprotation and in disregard to these 
-precautions even, if raised to the status of law by dint of politi- 
oal power, will neither be accepted by the collective conscience 
of the Muslim community nor oan it form an integral part of 
Islamio system of law, As soon the political power enforeing 
such a law disappears from the political arena, such a law would 
bofthrown into the dustbin. 

How Ijtihad attains the status of jaw 


A number of methoda have been’ recognised in the legal 
system of Islam whereby an Jjtihad acquires the force of law. 
Firstly, consensus of opinion (Ijma‘) by the learned men of the 
community. Secondly the Ijtihad of an individual or s group of 
individuals may gain wide popularity and people may suo moto 
adopt their verdict, for instance, the [jtikad of the Hanafite, the 
Shafe‘ite, the Malikite, and the Hanbalite schools of law were 
voluntarily accepted by large groups of Muslim masses. Thirdly, 
& Muslim government may adopt a particular piece of Jihad 
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as its law, as for example the Ottoman government had adopted 
the Hanafi Law as the Law of the Land, Fourthly, an inatitution 
may be constitutionally empowered in an Islamic State to legis- 
late and it may enact a particular piece of Jjtihad in the form 
of law. Apart from these four methods, any [jtihad performed 
by various Muslim scholars can be no more than a verdict 
(fatwa). As regards the judioial pronouncement of the judges 
{Qadis), they are enforceable as law only in respect of the 
partioular case in which a court may have pronounced them and 
they may also have the force of a precedent but they cannot be 
classified as law in the true sense of the term so much so that even 
the judivial pronouncements of the Right Guided Caliphs—given 
by thom in their judicial capacity as Qadis—did not acquire in 
Islam the force of law. The concept of the “judge-made-law” is 
foreign to the legal system of Islam. 


II 
THE PLACE OF SUNNAH IN ISLAMIC LAW 


I will try to answer as briefly as possible the criticism that 
has beon offered on my paper on; ‘The Role of Jjtihad and the 
Scope of Legislation in Islem.’ 

1, The first criticism relates to the status that has been 
assignod to ‘Sunnah’ slong with the Qur’an. In dealing with 
this I'should like to mention 4 few points in a certain sequence 
so that the problem may be clarified. 

(3) It ia an irrefutable historical fact thet after receiving 
the prophetic assigument, Muhammad (peace be upon him) did 
not atop at the mere transmission of the Qur’an to the people 
put led an all-comprehensive movement. which resulted in the 
evolution of an organised Muslim society, 8 new system of 
civilization and culture, and the esteblishment of a state. The 
question arises : In what capacity did the Prophet perform those 
functions which were in addition to the mere transmission of the 
Qur’an ? Were those tasks performed in his prophetic capacity 

- in which he reprosented thoswill of God in the same way as it is 
represented in the form of the Holy Book ? Or did his prophetic 
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status end with the transmission of the Qur’an and thereafter 
he merely acted likean ordinary Muslim individual whose words | 
and deeds did not possess in themselves any legal authority ? If 
the former, then there is no alternative but to accept the 
Sunnah as possessing legal authority along with the Qur'an. If 
the latter, then of course there can be no ground for treating it 
as law. 

(ii) The Qur’an gives » very clear verdict in this matter by 
stating that Muhmmad (peace be on him) was not merely a 
messenger but # divinely-appointed leader, ruler and teacher as 
well, rendering obedience to whom is obligatory on the Muslims 
and whose life had been put forward by God as an ideal to be 
followed by the faithful. Reason and intellect fail to conceive 
that s prophet is to be treated as such to the extent merely of 
transmitting the word of God and, thoresfter, ho is reduced to 
the level of acommon man. In 80 far as the Muslims are con-+ 
cerned they have, from the advent of Isirm up t» this day, 
unanimously upheld, in every age and clime, that the Holy 
Prophet was an ideal to be imitated, and his injunctions and 
inhibitions were obligatory on the believers, Even non-Muslim 
student of Islam cannot deny the fact that the Muslims have 
always assigned this position to the Holy Prophet and on this 
very basis his Sunuch has been treated, along with the Qur'an, 
as a source of law in the legal system of Islam. I cannot indeed 
imagine how anyone can challenge this legal aspoot of the 
Sunnah unless he takes up tho position that the Holy Prophet 
was 8 prophet only in so far as ho transmitted the Holy Book 
and his: prophetic status ended with the performance of this 
duty, And if anyone puts forward such o claim he will have to 
state whether he is assigning this position to the Holy Prophet 
on his own or whother the Holy Qur'an itself hes assigned it to 
him. In the first oage his stand would bo no concorn of Islam at 
all, while in the second case he will have to adduco some proof 
of his claim from the Holy Book. ‘ ; 

(di7) On accepting the Sunnah as a source of law, the ques- 
tion arises. as to how it can be ascertained. How cau we find 
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out what Sunnah had been bequeathed by the Prophet who was 
raised so many centuries ago? In thia connection it should be 
remembered that this is not a problem with which we are con- 
fronted for the first time after the lapse of 1377 years. Tho 
following two historical facts are incontrovertible, 

The first one is that the community and the society which 
were formed on the basis of the teachings of the Qur’an and the 
Sunnah of the Holy Prophet, on the very first day of the advent 
of Istam, has been continuously in existence; its life was not 
interrupted by a singlo day and its institutions have been work- 
ing all the time without any break, The deep similarity which 
exists at present among the Muslims the world over in respect: 
of their beliefs, mode# of thinking, ethical standards and valueg, 
aote of worship and mundane affairs and in their social concept 
and ways of life (wherein the eloments of similarity’ are more 
than those of disparity and which is the largest fundamental 
factor in keeping them together as an Ummah despite being 
scattered all over the surface of tho earth) is a positive proof of 
tho fact that this society was established on a Sunnah and that 
tradition has continued without interruption throughout these 
long centuries. There is no ‘missing link” for whioh we may 
have to search in darkness. - 

The second historical fact which is equally .potent is that 
the Muslims have, in every age, after the death of the Holy 
Prophet, been endeavouring consistently to ascertain what 
exactly his established Sunnah is, and whether any novel factor 
{bid‘a) was entering into their system of life through some 
forged means. They neither wore nor could afford to be careless 
about investigating and ascertaining the Sunnah because it had 
the status of lew for them, it formed the basis of judicial deci- 
sions in their liw-courts, and all their affairs, wore being 
managed in accordance with it. The means of this research 
and the results thereof haye been«bequeathed to us from 
generation to generation, from the time of the first Islamio 
Caliphate right up to our own times, and the labours of each 
generation havo been fully preserved. If one understands these 
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two historical facts fully and properly and then makes a scien- 
tific study of the means by which Sunnah is to be ascertained, 
he will aever fall a prey to any misgiving that he is faced with 
some insoluble puzzle. 

{iv) There is no doubt that there have been numerous 
differences in the matter of ascertaining and establishing the 
Sunnah and such differences can also arise in future. But then 
similar differences have occurred, and many indeed will ovour in 
future, even in the matter of interpreting a good many rules 
and injunctions of the Holy Qur’an. : If such differences cannot 
form an argument for giving up the Qur’an why should they be 

* made an excuse for giving up the Sunnah ? The principle has been 
accepted in the past (and even now there is no alternative but 
to accept it) that whoever puts forward anything as the in- 
junction of the Qur’an or the injunction of the Sunnah should 
produce his arguments in support of his claim, If hia argument 
is sound, it will be accepted by the learned men of the Ummah 
or at least by a large section of them and anything which would 
‘be devoid of convinoing argument will itself fizzle out and will 
not be able to gain any ground. This is the principle on the 
basis of which millions of Muslims in various parts of the world 
have agreed on a partioular juristic school of thought and large 
blocs of their populations have established their social system 
on the strength of a particular interpretation of the Qur’anio 
injuactions anda partioular set of the proved Sunnah. 

2. The second criticism that has been offered about my 
paper is that there is contradiction in it. A certain critic has 
sought to point out that on the one hand I have stated that no 
one has the authority to change the clear and positive injunc- 
tions of the Qur’an and Sunnah, and on the other I have said 
that in exceptional conditions and circumstances Jjtikad can be 
utilised to ascertain the situations justifying deviations from 
these injunctions to suit the exigencies of the time. I have not 
been able to appreciate the nature of the alleged contradiction. 
Every law in the world makes provision for exceptions from the 
general rules in abnormal and extraordinary situations. In the 
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Qur’an also there are numerous examples of such conecesions 
and from these the jurists have deduced the principles which 
have to be borne in mind in regulating the limits and occasions, 
for the concessions, e.g., the dictum ‘necessities make certain 
inhibitions legal’ ; or that ‘difficulties attract concessions’, 


3. The third criticiam hag been extended to all those who 
have mentioned some conditions for Ijtihad in their discourse 
and as J am also one of them, it is inoambent on mo to answer 
it. I would respectfully submit that the conditions mentioned 
by mo may be studied over again and then the particular condi- 
tion which is sought to be annulled should be pin-pointed. Is it 
desired to rule out the condition that those undertaking Ljtthad 
should be sincerely desirous of following the dictates of the 
Shari‘ah and not wanted to overstep its limits? Or the condi- 
tion that they should be conversant with the languago of the 
Qur’an and the Suanah ? Or the condition that they should 
have made such @ deep study of the Qur'an and the Sunnah as 
would enable them to fully understand the system of the 
Shari'ah? Or that they should be cognizant of the contributions 
made by the past Mujtahidin? Or the condition that they should 
be conversant with the problems and affairs of the world? Or 
again that they should not be persons of bad conduct and devoid 
of Islamic moral standards # Whichever of these conditions is 
considered to be unnecessary by the critic should be specified 
precisely, To say that in the whole Islamic world not more than 
ten or twelve persons can be found who fulfil these conditions 
and come up to this standard, is, in my view, expressing a very 
poor opinion about the Muslims of the whole world. Perhaps 
even our opponents do not consider us‘to be so degraded as to 
think that we Muslims of the whole world cannot produce 
more than ten or twelve persona possessing such qualifications. 
Nevertheless, if anyone wishes to dash the door of Ljtihad wide 
opon for every Tom, Dick and Harry, qualified or unqualified for 
the job, he may do s0. But I shoulfl like to know how he will 
be able to make the Muslim public swallow the results of [jtihad 
thus undertaken by men who are devoid of good conduct and 
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sound learning and whose motives and sincerity is looked upon 
as doubtful and questionable? Can the Jjtihad performed by 
such poople ever win the support, confidence and loyalty of the 
people? And if it cannot, as it is bound to, then of what value 
would it be for ns and the posterity ? 


Ill 
IJTIHAD, IJMA‘ AND SHURA 


Outline : 

It seems that the people are going to the opposite extremes in 
dealing with the nature and scope of legislation in Islam, Some say 
that there ia no scope for legislation in Islam, Law has been revealed 
by God and His Prophet and the Muslims are left only to follow the 
law in the prescribed form. Some others hold that there is unlimited 
scope for free legislation in Islam and they say that the rulers are 
entitled even to change or make amends in the forma of: worship 
(Ibadaat) determined by the Holy Prophet. For instance, they 
permit them to change the form of the prayer, of the fast and the like, 

‘Please let us know what is the real seope of legislation in 
Islam and what form can legislation take in an Islamic State, 
Please also let us know what is the legal position of the personal 
and consultative verdicts of the right-guided Caliphs and of the 
opinions of the legists of the past, Also throw some light on the 
concepts of Ijma‘ and Shara. 

Answer : . ' 

1, In Islam, there is no scope for legislation in the field of 
worships. Their forms have been laid and cannot he changed 
or amended. But in the field of individual and social affalrs 
(Mu‘amalat) there is a limited scope for legislation in matters 
about which the Qur’an and Sunuah are silent. 

The basio principle which holds good in Islamic law is that 
in respect of worships, do what has been prescribed and do not 
innovate ; while in respect of the general affairs of life, follow 
that what has been commended, avoid that what has been 
forbidden, and where the Law-giver has not given any guidance 
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you are free to act on your own vision and decide accordingly. 

Shatibi in his book Al-I‘tisam states this principle in the 

following words : 
“The rule for worships is a little different from the one 
for general affairs of life. In general affairs tho law is 
that where the sovereign is silent, the people are free 
to act on their own vision. This is the field of 
permissibles, But contrary to this, in respect of matters 
of worship and prayer no such thing can be adopted 
which has no basis in the Shari‘ah. For ‘ibadaat are 
directly related to the clear command and the will of 
God. The reason for this distinction is that in the 
general worldly matters we ourselves may, with the 
help of our own intellect, discover the right path, but 
intellect cannot guide us in the realm of worship, It 
cannot tell us how to get nearest to the Lord”.) 

2. In the realm of the general affairs of Jife (Mu‘amalat) 

legislation can be made in four fields, viz : 

(i) Interpretation, i.c., the ascertainment of the intent and 
the meaning of the nage (a Qur’anic verse or established 
tradition) in respect of matters about which 6 command 
in the nature of order or forbiddance is available from 
the Law-giver. 

(t¢) Analogy. It consista in applying to a certain case 
about which no specific guidance is provided, a command 
which has been given by the Law-giver for a similar or 
like case. This is done by discovering the reason or 
the effective cause (illah) of a certain commandment 
and to apply it to cases where the same effective cause 

. is present. 

(sit) Inference and Jjtthad. This isthe application of the 
general principles of the Shart‘ah to the ordinary, 
minor and day-to-day problems and an endeavour to 
formulate, on the basis of suggestions, indications or 


« 


1, Shatibi, 4i-E*téeam, Vol. IL, p. 115 (Matha Mustafa Muhammad, Cairo), 
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implications of the injunctions of the Shari'ah, an 
overall view of life as the Law-givor would like it to be. 

(iv) New Legislation. To formulate, in respect of those 

problems about which the Law-giver has provided no 
guidance, new laws which are in conformity with the 
ultimate objective of Islam, and are capable of mebting 
the real needs of the people and thus are expedient 
and are not repugnant to the spirit, temperament and 
the overall system of Islam. Muslim legisis have called 
this ‘Masaleh Mursalah’ and ‘Istihsan’, By masaleh 
mursalah are meant ‘all those expediences which have 
been left to our own choice and nothing has been pres- 
cribed either way’. ZIstihsan, on the other hand is, ina 
sense, 8 concept of equity, wherein although a certain 
commandment is arrived at through analogy (Qiyas), 
but because of greater and wider expoedionces admissible 
- in Islam, the dictate of expediency is given preferonce 
over the apparent inference through analogy, 

3, The concepts of interpretation, analogy and inference do 
not need any further elucidation, but those of masaleh mursalah 
and istihsan do need some explanation. Shatibi has discussed 
these problems in a masterly way.! He proves with incontrovort- 
ible arguments that legislation under masaleh mursalah does not, 
amount to totally independent and uafettered legislation. Thero 
are certain conditions which must be fulfilled and they are : 

(a) The legislation so made should bo in conformity with 
the objectives of the Shari‘ah and not repugnant to 
them in any way. 

(L) That it should be intelligible and acceptable to the, 
people when presented before them 2 

(c) That it should be made to fulfil any real and genuine 
need, or to remove any genuine difficulty.3 , 


1, Soe Shatibi, ALT*tieam, op. 

2, ‘This means that it should not be contrary to the general notions of 
roasons as accepted by the Muslim society— Editor, 

%  Shatibi, ALZ‘tieam, Vol. IT, py, 110-14, 
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Shatibi also discusses the principle of istihaan in detail. 
According to him, istihsan consists in the rejection of Qiyas and 
the acceptance of the dictate of equity and expediency in a case 
where an inference from Qiyas leads to a situation which involves 
in the eyes of the jurist, any such tangible inconvenience, 
discomfort or loss which the Shari‘ah wants to avoid, is against 
the express good of the people or is Tepugnant to an admissible 
custom. Thus in case of istihsan, the apparent dictate of Qiyas 
can be rejected only if there is a genuine caseof equity and 
there are atrong arguments to support and establish it. 

4. Tho opinion, fatwa, or research of a legist or jurist, how- 
ever high, in respect of the above discussed four fields, will at 
best be only an expert opinion or # research conclusion, and will 
enjoy as much weight and respect as is commensurate with the 
strength of the argumont and the academic position of the legist, 
But such opinion will not amount to LAW. To give it the 
status of law it is essential that the legislative council of an 
Islamic State, consisting, as it must, of the men of authority 
and learning, should enact that interpretation, Qiyas, inference 
ijtihad, tstihsan or istislah into LAW, through its ijma‘ (consen- 
Sus) or majority decision.2 I would like to substantiate this 
point by some examples from the period of Khilafat-e-Rashidah, 

(?) The Qur’an has prohibited the drinking of liquor, but 
no specific punishment has been prescribed for tho 
offence in the Book. The Holy Prophet imparted 
different punishments to different offenders — each 
suiting the epecific case in which it was awarded. As 
such, he did not prescribe any specific punishment 
(hadd) for this offence, Abu Bakr and ‘Umar gave the 
punishment of forty stripes to the offender but they 
too did not mako any law to that effect. During the 
reign of ‘Uthman, when the number of offenders 
increased, the problem was prosented before tho 
Majlis-i-Shura. In the meeting of this council, ‘Aly 

2, Shatibi, Al-I‘tieam,., pp. 118-19, 4 
2, Soe also Chapter No. V, Firat Principles of an Islamic State, 
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made,a brief but impressive apeech and suggested that 
eighty stripea be laid as punishment for the crime. 
They unanimously adopted this suggestion and through 
this ijma‘ the decision became law.1 
{éé) It was enacted during the Khilafat-e-Rashidah that o 
worker or manufacturer was responsible for the com- 
modity he had been given to work upon, and if that 
commodity was destroyed whilo it wag with him, he 
would have to make good the loss. For instance, if 
some cloth hag been given to a tailor or @ piece of gold 
to a goldamith and the commodity is destroyed while in 
his possession, he will have to make good the loss, This 
decision too was made on the plea made by ‘Ali, He 
argued that although, on the face of it, the worker or 
the manufacturer does not seem to be responsible for 
the loss which is not the result of his own negligence, 
but if there is no such law of vicarious liability, the 
workers will normally become negligent towards the 
properties of others and this would involve 4 greater 
national loss. Thus it is expediential to hold him 
responsible for the goods given to him. This law, too, 
was made through ijma‘ 2 
(iis) ‘Umar judicially decided that when in murder more 
than one person were involved, @isas should be derived 
from all the accomplices. Malik and Shafe'i have 
adopted thie position, But the decision of ‘Umar has 
not been regarded asa part of the law, for it wasa 
judicial verdict, and was not enacted into law by an 
ijma' or the majority of the Shura.® 
(iv) The question arose that: If a person whose where- 
abouts were not known and whose wife had, with the 
permission of the court, contracted 8 second marriage, 
appears, which of the two husbands will have 
1, Shatibi, Al-Itieam, Vol, IL, p, 10 
2,  Ibéd., Vol. IT, p, 102, 
a, Ibid, IL, p GK 
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preferential right upon the wife? Khulafa-e-Rashidin 
gave quite different verdicts in such cases, But none 
of the decisions enjoys the status of law, for the 
problem was never presented before the Shura and no 
ijma‘ was ever arrived at on the same.1 

5. The above discussion clearly shows that the position 
given to the judicial verdicts in the legal system of Islam is quite 
different from the one given to them in the English law. In the 
English Isw the verdicts of the Judiciary are precedents and 
amount to law as such. But in Islam the decision of a judge, 
which involves s certain interpretation of a nags is the result 
of s Qiyae or an Ijtshad, will definitely be enforced in tho case it 
deals with, but it will not become an integral part of the law 
assuch. Similarly, a judge too is not bound by his own earlior 
judgments. He can Jater on give a difforent decision in 4 similar 
case, provided he has changed his views on the subject and has 
realised that his earlier view was not correct. 

6. After the period of the Khilafat-eRashidah, the institu. 
tion of Shura disintegrated. During the later period different 
legiste and jurists formulated their corpus juirs. Thes codes of 
figh began to enjoy semi-legal status for the simple reason that 
the overwhelming majority of the people of different regions had 
voluntarily accepted the figh of a certain Imam. For instance, 
Traq and eastern provinces adopted the figh of Abu Hanifa, 
Spain and North Africa, of Malik, Egypt, of shufe'i, eto. But 
the mere popularity of a certain figh in a certain region does not 
impart to it the status of law in the real sense of the word. If 
a certain fiyh has become law, it has become so only if a state 
has adopted it as its Jaw, and not otherwise. 

There has been some differences of opinion as to the exact 
definition of ijma‘. According to Shafe'i, ijma‘ is ‘a complete 
gonsengus of all the learned on s certain point of law”. Accord- 
ing to him, there should not be a single opinion against the 
consensus. Ibn Jarir, Al-Tabari and Abdu Bakr Al-Razi vegard 
even a majority decision as tjma‘. The position of Ahmad ibn 


1, Shatibi, A?-Itieam, Vol II, p, 26, 
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Haxbal is that when he says ‘we know of no opposition to this 
view” that means that he regards that decision ss éjma'. 

All are agreed that fjma' ia a final authority. This means 
that when the ¢jma*‘ has been arrived at on a cetsin interpreta- 
tion of a masz oron a certain éjtihad, Qiyas or expediential 
legislation, then such an ¢jma‘ is binding on all and must be 
followed. Differences arise onty as to tho question whether there 
has been an ijna‘ onan certain legal point or not? No one 
challenges the.authority of ijma‘ ax such, The controversy hovers 
round the point : whether st has been arrived at ur not / 


As far as the period of the KAilufut-r-ushidah is concerned, 
there is no difficulty in tinding out the ijmu arrived at in that 
period, The institution of Shura was there and all the decisions 
made through consensus or majority verdict are enshrined in the 
traditions. Such decisions can be depended upon as of tho 
unimpeachable authority, But as to the later period, when the 
inatitution of Shura disintegrated and when there was nu propor 
machinery for the achievement of the consensus, it became very 
difficult to know whether there had been an tjma* on & certain 
point or not. That is why the ijma' of the Khilafut-c-Rashidah 
is indisputably accepted, But whon anyone olaims that there, 
has been an ¢jma‘ on a point in any later period. then all the é 
acholars do not accept the claim. In our own opiniotggjma: oan 
be found out only for the period in which the political “system 
of Islam has been in operation: without this, it is not possible 
to ascertain decisively the existence of an ijma‘. 


There is a common misconception that Shafe'i, Ahmad thn 
Hanbal and some others do not beliove in the existence of ijma'. 
This misconception is the product of a failure to appreciate the 
above-mentioned position. When a person olaimed that there 
had been an #jma‘ ona certain point and did not produce any 
proof of such an ijma', these people refused to accept that 
claim. Thus they did not dispyte the anthority of ijma‘ as such ; 
they only disputed the occurrence of ijma‘ on that specific issue. 

Shafe's hes disoussed this point in sufficient detail. In hig 
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book Jami al-\Iim he says that it has now become impossible to 
ascertain all the opinions of the ‘Ulama on minor and detailed 
problems because the world of Islam has spread far and wide, 
the ‘Ulama have dispersed and the close organisation of the 
community has shattered. In such conditions itis wrong to 
claim any ijma‘ on points of detail. But ag to the basic 
principles and the major problems, it can be said that there 
has been ijma‘ on them, for instance, there has been ijma‘ on 
the timings of the five prayers, or the conditions of fasting ete. 
In the words of Ibn Taimiya: 
‘Ijmat meana, that all the ‘Ulama of the Ummah have 
agreed upon a certain point, And when it is established 
that there has been a consensus of the entire Ummah 
on a certain legal point, then it is not rightful for any 
person to refuse to accept that. This is so because the 
entire Ummah cannot have consensus onerror, But 
there are many problems about which people think 
that there is ijma‘ on them, while in fact there is none. 
Rather in some cases even the opposite view is correct, 
and is upheld”.t 
The above discussion clearly shows that the ‘jma‘ and the 
majority decision of the Ummah on a certain interpretation of 
naga or on 4 certain giyas, ijtthad or expediential legislation do 
constitute law and are deemed to be authoritative in Shari'ah. 
If such a law has been enacted by the men of learning and 
authority in the world of Islam, it is binding on all the Muslima 
of the world and if it has beon enacted by those of any one 
country or region, then it will hold good for them elone. 


« 
1, Taimiya, Fatawa, Vol, I, p. 406. Matba' Kurdistan-al-Ilmiah, Cairo, 
1826 AT, 


Chapter 3 


How to Introduce Islamic 
Law in Pakistan ? 


WHENEVER there is 4 discussion on Islamic Law, 
one of the most important questions that is passed is, 
How will it be introduced? And this question is, 
indeed, a.very important one. A changeover to Islamic 
Law cannot be made overnight. The problem in. “!ves 
many a tricky complication. And it is the duiy of 
the scholars and the administrators to give their bu * 
thought to the problem and suggest and adopt 
practical steps to introduce the Islamic Law in a 
systematic end scientific way. Maulana Maududi 
discussed the problems involved in the introduction of 
Jalamic Law in Pakistan in # spesoh delivered on 19th 
February, 1948 in the Law College, Lehore, and also 
gave some practical suggestions for its introduction 
in Pakistan. The English translation of that speech is 
presented in the following chapter. —Hditor. 


HOW TO INTRODUCE 
ISLAMIC LAW IN PAKISTAN? 


'N my previous discourse! I haddealt with the spirit and the 
fundamental precepts of Islamic Law and our duties and 
‘obligations in this regard. I had also replied to the objections 
that are generally put forward about the introduction of Islamiv 
Law in modern times and to the criticisme about its efficacy as 
a legal system. That address of mine was of an introductory 
nature. Now I. propose to discuss this problem at greater length 
and will explain the course that should, in my view, be adopted 
for the enforcoment of Islamio Law in our country. 

I would like, at the very outset, to diapel some of the doubts 
and misgivings which crowd into the minds of a considerable 
section of our people as soon as they think of the enforcement 
of Islamic Law. Many people on hearing of our intention to 
establish an Islamic State in Pakistan, which would of course, 
be governed by Islamic Law, begin to think that the very 
moment Pakistan is declard an Islamio State, all the present 
laws will be repealed and replaced by corresponding Islamio 
Lawa without » miaute’s delay and all in one stroke. 

This misunderstanding is not confined to the common folk 
only. It is found among persons of religious underetanding as 
well. They seem to think the day we. teaolve to mould Pakistan 
into an Islamio State, it should also be the day of the practical 
fulfilment of that resolution. Such people overlook the fact that 
the legal code of a country does not exist ina vacuum. Rather, 
it is deeply interlinked with the ethical norms and the social, 
economic and political-order of the country. They do not realise 
that so long as the social set-up of & country does not alter 
radically, the legal system can undergo but little change. They 
also forget. that vital changes have been wrought in our lives 
during the. period of the British rule and that the entire mode 
of our living has been do-Islamised, It has been divested of its 


1, . The reference is to Chapter 1, ‘The Islamic Law’, Editor, 
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Jelemic character and is being governed by principles derived 


bl] 

from sources other than Islam. Consequently, what is required 
of ua is to Islamise the entire system of our life. And this, in 
its turn, ie an uphill task and demands an enormous smount of & 


strenuous effort. 


Having no idea of the practical problems of modern life, 
these fervent but ignorant lovers of Islam take the tack of 
revolutionising the collective life of a nation very lightly and 
superficially. Hence they indulge in day-dreaming ond orying 
for the moon. But such an outlook serves only the interests of 
those who are trying their best to prevent the establisment of 
an Telamio State and provides them with grounds to scoff at the 


very idea of this venture. 


I 


GRADUAL CHANGE 


If wo really wish to see our Islamic ideals translated into 


reality, we should not overlook the basic law of nature that all 
stable and far-reaching changes in the collective life of people 
-eome about gradually. The more sudden a change is, the more 
short-lived it generally turns out to be. For a permanent 
change it is necessary that it should be free from extremist bias: 


and unbalanced approach. 


The best example of this gradual change is the revolution 
brought about by the Holy Prophet (peace be upon bim) in 
‘Arabia. Ono who is aeguainted, even superficially, with the 
history of the Prophet's achievements, knows that he did not 
enforce the entire body of Islamic Law all at once. Instead of 
that, the society was prepared gradually for their enforcement. 
He started his efforts for reform by inouleating belief in the 
fundamentals of Islam, viz, the unity of God, the Life after 
Death and tho institution of Prophet-hood and by inducing the 
people to live a life of righteousness snd piety. Those who 
accepted this message were trained by him to believe in and” 


practise the Islamic way of life. 
. considerable ‘degree, the Prophet 


‘When this was sohicved to a 
(peace be upon him) went & 


96 The Islamic Law and Constitution 


step further and established an Islamic State in Madinah with 
the object of making the entire life of the country conform to 
tho Islamic pattern. After gaining political power and taking 
the reins of administration in his hands, he (peace be on him) 
started an all-out campaign for the regeneration and the 
reconstruction of the collective life of the community of Islamic 
concepts of life: an end for which he had been heretofore 
endeavouring by means of preaching and persuasion only, He 
(peace be on him) introduced a new system of education—a 
system whioh, in keeping with the conditions obtaining in his 
time, consisted mainly of verbal instruction and went on with 
the exeoution of # well-chalked-out and a systematic plan for an 
overall reform in the moral, social, cultural and economic life 
of the corrupt society of his day. These offorts progressively 
brought about a ra“.cal change inthe mental outlook and the 
practical conduct of the people. In commensuration with the 
progress made in this field the Prophet (peace be on him) 
uprooted the practices of the ‘Age of Ignorance” one by one and 
substituted for them new, moderate and humane principles of 
human conduct. Along with these reforms, the Prophet 
proceeded with the gradual enforcement of the legal code of 
Islam, and the result was that within s period of nine years, 
the life of the country was Islamised in all its aspeots—sooial, 
politioal, economio and legal. 

A careful study of the Qur’an and the: Hadith reveals the 
gradual and marvellously effective course adopted by the Prophet. 
We find that the Islamio Law of Inheritance was.enforced 
in the third year after the migration (Aijrak). The gradual 
enforcement of the rules and regulations regarding marriage and 
divorce was completed.in the year 7 A.H. The enforcement of 
criminal code was spread over a period of many years and got 
its final touches in 8 A.H. An atmosphere congenial for the 
prohibition of wine was created gradually and its absolute 
prohibition was effected in the 8th AH. Similarly, though the 
evils of interest’ were stressed early in Meccan life (i.e., before 

Kthe Holy Prophet migrated t> Madinah).yet it was not practi- 
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cally prohibited until 9 A.H. when the whole economic structure 
of the Muslim society had undergone a complete transformation 
and the new social order had been firmly established. 

All this can be very well compared to the labour of an 
architect who, while erecting a building, proceeds gradually 
with his plan. Hoe begins with gathering an adequate number 
of masons and other Isbourers and procuring the required 
material ; he then levels the ground, lays the foundation and 
raises the walls brick by brick. The roof is laid when the walls 
are ready and thus after continuous and extensive hard labour, 
he completes the construction of the building. 


The British rule over this sub-continent is another such 
instance from our recent past. As we sll know very well, the 
Britishers did not commit the mistake of changing the entire 
setup of Indian life including its legal structure all at once. 
The Islamic Shariah was the law of the land before their 
arrival, and it was no easy job to wipe out the current traditions 
of living and to bring about a thorough Westernization of the 
entire life, Consequently, for a considerable period of time 
after the establishment of the British rule, the Islamic Shari'ah 
remained in vogue in the country. The courta had the Qadis 
to decide the oases in accordance with the Islamic Shari'ah 
which was not confined only to the personal affairs of tho 
Muslims but constituted the law of the lend. The Britishors 
tolerated all that and took about s hundred years to replace 
the Shari‘ah by their own code of law. 

’ All this was done very gradually and systematically. First 

of all the Britishers strained the people who could serve their 
purpose by effecting a change in the educational system of the 
country. Skilfully they propagated their ideas, reinforced their 
propaganda with official power and thus revolutionised the 
mental attitue of the people. They also changed the economic 
order prevailing in the sub-continent. All this resulted in a 
gradual change in the collective life of the country followed by 
a gradual replacement of old laws by new ones, 
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Coming to our own times and our own country, Pakistan, 
if we wish to promulgate Isismic Law here it would mean 
nothing short of demolishing the entire structure erected by our 
British masters and the erection of a new one in ita place. It ie 
obvious that this cannot be achieved by just an official proclama- 
tion or a parliamentary bill, because it is a stupendous task and 
demands « good deal of hard and systematic work according to a 
well thought-out and all-embracing programme. For instance, 
we need a thorough reorientation of our educational system. 
At present we find two kinds of educational institutions running 
simultaneously in our country, viz., the old religious ‘madrasahs’ 
and the modern secular schools, colleges and universities, None 
of them oan produce people needed to runa modern Islamic 
State. The old-fashioned schools are steeped in conservatism to 
auch an extent that they have lost all touch with the modern 
world, Their education has lost all contact with the practical 
problems of life and has thus become barren and lifeless. It 
cannot, therefore, produce people who might be able to serve, 
for instance, as judges and magistrates of a progressive modern 
atate, Ags for our modern secular institutions, they produce 
people who are bereft of even a rudimentary knowledge of Islam 
and its laws. Moreover, we can hardly find such persons among 
them whose mentality has not been affected by the poisonous 
content and the thoroughly materialistic bies of modern secular 
education. 

There is yet another diffioulty. The lslamic Law has not 
been in force for the last one century or so. Consequently, our 
Legal Code has become stagnant and lags behind the time, while 
our urgent need is to bring it in level with the latest develop- 
menta of the modern age. Obviously, this would require a 
considerable amount of hard work. 

There is, however, an even bigger hurdle. Living under the 
domination of an alien power and deprived of the Islamic 
influences for a long time, the pattern of our moral, cultural, 
social, economic and political life has undergone a radical change 
and is at present far removed from the Islamic ideals. Under 
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euch circumstances it cannot be fruitful, even if it were possible, 
to change the legal structure of the country all at once because 
then the general pattern of life and the legal structure will be 
poles apart, and the legal change will have to suffer the fate ofa 
sapling planted in an uncongenial soil, facing a hostile environ- 
ment. It is, therefore, inevitable that the required reform should 
be gradual and the changes in the !aws should be effected in such 
& manner as to balance favourably the change in the moral, 
educational, social, cultural and political life of the nation. 

But making a pretext of this reagonable consideration for 
gradation in change, some people plead for the establishment 
of a secular state for the time being. They argue that when 
an Islamic atmosphere is created, an Islamic state will auto- 
matically come into existence and the enforcement of Islamic 
laws will follow in its nutural courae. Sach statements are ab- 
solutely fallacious and misleading. The question is: who will 
build up the required Islamic atmosphere ? Can an irreligious 
state, with Westernized people at its helm, do this job? Will 
the persona well-versed only in running bars and night clubs and 
movie houses spend their energies in constructing and maintain- 
ing moseques { If the answer is in the affirmative, it will indeed 
be a unique experiment of ita kind in human history : ungodli- 
neas fostering godliness so that it might ultimately be supplant- 
ed by the latter ! 

If they have any other interpretation, they may kindly 
elucidate as to who will create the “Islamic atmosphere” and 
what will be the resources at his command ? And, during this 
interim period, what will be the purpose of the secular state ¢ 
What end will its organs serve ¢ 

If we reflect for a moment and consider the examples quot- 
ed above to support that principle of gradual change in the 
transformation of collective life, whether Islamic or un-Islamic, 
can. be brought into existence only when the goal is unmustak- 
ably clear and a definite plan is chalked out for the achiove- 
ment of that goal. 

The Islamic revolution brought about by the Holy Prophet 
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(peace be on him) was the outcome of years cf toil~—years 
spent in producing men suitable for the cause and in changing 
the outlook of the people by propagating the teachings of Islam. 
And above all, the entire administrative machinery of the small 
city state of Madinah was utilized for the regeneration of the 
society and the creation of a new civilization. Thus was the 
ground prepared for the enforcement of the Islamic laws. 

The Britishers could succeed in bringing about their cherish- 
ed changes in India only because the reins of government were 
in their hands and because they knew the proper method of 
transforming the collective life of a people. They had a definite 
goal and a clear plan. They worked incessantly for it and at 
last succeeded in establishing a legal system which was in con- 
formity with their ideology and culture. But still some people 
are under the delusion that a building can be erected without 
architects or by those who are neither competent nor willing to 
do the job | 

II 


THE CORRECT PROCEDURE 


No reasonable person can deny that Pakistan was demand- 
ed and established in the name of Islam and for the sake of the 
revival of its glory. It is thus potentially an Islamic ideological 
state. And this being so, it must be recognized as an incontro- 
vertible fact that it is the state which should play ® positive 
role in the establishment of the Islamic system of life. When, 
the state is our own and we have placed at its disposal ail the 
resources of our country, there is no reason why we should go 
elsewhere to fetch the architects of the Islamic order. 

First Step—If what has been stated above is correct, then 
the firat step towards our destination would be to Muslimise 
(sonvert to Islam) the state which is still based on and working 
according to the same secular bases on which it did during the 
British period. The practical shape for the achievement of this 
end would be that our Constituent Assembly should unequivo- 
cally declare : 
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(i) That the sovereignty in Pakiatan belongs to God 
Almighty alone and that the Government of Pakistan 
shall administer the country as His agent. 

(it) That the basic law of the land is the Islamic Shari'ah 
which has come to us through our Prophet Muhammad 
(peace be on him). 

(iii) That all those existing laws which may be in conflict 
with the Shari‘ah shall in due course be repealed or 
brought into conformity with the basic law and no law 
which may be in any way repugnant to Shari‘ah shall 
be enacted in future. 

(iv) That the State, in exercising its powers, shall not be 
competent to tranagress the limits laid down by Islam, 

This declaration will have a far-reaching effect on every 

department’of our national life. For instance, after such a decla- 
ration, our voters will become aware of the purpose for which 
they have to elect their representatives. Howaoever deficient 
the general mass of our voters may be in Tespect of formal edu- 
cation, they certainly possess the sense to decide as to what type 
of people can be relied upon for a certain purpose. We have 
never seen them committing the folly of seeking the services of 
a medical practitioner to plead a legal case for them or to 
approach & lawyer for medical treatment! They do know, if not 
fully at least to a considerable extent, as to who among their 
fellow-countrymen, are God-feaging and virtuous and who are 
completely given to worldliness, salf-interest and vice. People 
chogse persons according to the ends in view. Up till now they 
never had in view the object of electing representatives for 
Tuning an Islamic system of government. Therefore, they had 
no néed of finding out the people suitable for this purpose. The 
country had # system of governmont devoid of religlous ideals 
and moral values and it required a particular type of people to 
administer it. People, therefore, had the same type of men in 
view and voted them to power. Now, if we frame an Islamic 
constitution and the people are confronted with the question of 
eleoting those who are capable of efficiently running the Ielamic 
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system of government, they will naturally keep Islamic stan- 
dards before themselves, Their selection may not be an ideal 
one, but this much is certain that they will not select the 
wicked or the corrupt type or the blind imitators of the West. 
They are bound to select those persons who are both mentally 
and morally equipped for the task, 

Second Step—Onr next atep towards the establishment of the 
Islamic way of life should be the transference of the reins of 
power to the people who are capable of using it effectively for 
the realization of the above-mentioned objective. This will of 
course be achieved through the well-known democratic procedure 
of general elections. 

Third Step—The third step will be to chalk out s compre- 
hensive plan for a thorough reform of all the departments of 
our national life for which all the resources of the state will 
have to be utilized. Thus the educational system will be 
Teorientated in all the means of Propaganda—tho press, the 
Platform, the cinema and the radio—will be used for the purpose 
of creating & new Islamio consciousness, a new healthy outlook ; 
nd an incessant and systematic effort will have to be made to 
mould the society and its culture into Islamic patterns, 

Persons who have been incorrigibly affected by the deca- 
dent, sinful and corrupt system of life can be compared to a 
fibre of discordant colour which will not fit into our pattern, 
They are the lost men and are of no use from our point of view. 
Such people will have to be replaced everywhere by those who 
can prove helpful in the task ahead. 

Tho economic system. will also have to be basically altered 
and its wholo stracture which is built on the Hinduistic and 
Western semi-feudalistic and semi-capitalistic foundations, will 
have to be demolished. 

- Tam sure that if a righteous group of people, “possessing 
Vision and statesmanship, wielda political power and, making 
full use of the administrative mgchinery of the government, 
utilizes all the resources at its disposal for the execution ofa 
well-conceived plan of nationa) regeneration, the collective life 
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of this country can be totally changed within a period of ten 
years. And as this change comes about gradually, the British 
marle laws can be amended or repealed and replaced by tho 
Islamic laws, This process will continue as such for some time 
and ultimately all un-Islamio laws will be repealed and our 
state will be governed by Islamio laws alone, 


Til 


CONSTRUCTIVE WORK FOR THE 
ENFORCEMENT OF ISLAMIC LAW 


At this stage it seems necessary to throw some light on the 
constructive work that has to be done in order to change the 
existing legal system of the country and to replace it by an 
Islamic one, The vast programme of reform to which I have 
referred above demands an enormous amount of hard work in 
almost every walk of life, After centuries of stagnation and 
inertia, degeneration and mental parasitism and servitude, we 
find that every aspect of our national and cultural life has been 
reduced to a meas. Here I will confine myself only to the ways 
and means necessary for effecting reform in the legal systema 
and will not deal with the measures that should be adopted for 
the reform of other aspects of our national life. 


I, Academy of Law 


The first thing that should be done towards this direction 
is the establishment of an Academy of Law which should take 
stock of the entire legal literature bejueathed by our ancestors. 
This academy should not only translate into our national 
language all those books which are necessary for acquiring an 
understanding of Islamic Jurisprudence and Law but also edit 
and annotate them afresh according to modern methods of 
editing so that they may become accessible to tho modern 
educated people and useful for our {present-day needs. As we 
all know, a very great part of the literature on Islamic 
Jurisprudence is still in Arabic and the modern educated of 
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our people are generally not conversant with this language. 
The reault is that owing to inability of their approach to the 
real sources and the inimical propaganda of our opponents, 
they have come to harbour many a misunderstandings sbout 
Islamic Law. These misunderstandings have in some cases 
assumed such proportions that some people have. started even 
saying in so many words that the entire mass of age-cld 
controversies, legal hair-splittings and long-drawn arguments 
should be thrown into the waste-papor basket and that wo 
should stert work on Islamic Law all afresh. But the fact of 
the matter is that the people who express such funny ideas 
betray not only their lack of knowledge but also their lack of 
vision and imagination.. If such people earnestly and 
dispassionately study the achievements of their ancestors in the 
field of jurisprudence, they will shudder at their ignorance. 
‘They will come to know that during the last thirteen centuries, 
their forefathers had not been engaged in fruitless controversies : 
on the contrary, they have left a very vast and priccless 
treasure of knowledge and research for the posterity. They 
have built for us quite a considerable portion of the edifice ; 
—and what a folly it would beif, out of sheer ignorance, 
we insist on demolishing what hag already been built and start 
constructing all anew, Even common-sense demands that we 
should make the best use of what we have inherited from our 
forefathers and spend our energies only on further expansion 
according to our present neods. Otherwise, if every generation 
of ours were to reduce the labours of ita predecssors to naught 
and start anew, we would never be able to-make any progress 
worth the name. 

T have already mentioned in my previous discourset that 
during the past centuries the various Muslim states which 
flourished over a large part of the then civilized world, had 
Islamic Fégh as their ‘lew of the‘land’. Muslims of those days 
were not “barbarians”. Rather, they had a highly advanced 


1, See Chapter 1, Phe Islamic Law —Kditor, 
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culture and their scholars of religious Jaw had applied Islamic 
principles to all the problems of their civilization. It were 
these experts of Islamic Figh who held important positions as 
magistrates, judges and chief justices and their judgements and 
decrees have produced a large volume of legal precedents. 
Indeed, these experts have made prodigious contribution to every 
branch of law.. Their works evoke one’s highest admiration 
not only when they discuss problems of Civil and Criminal Law 
but also when they deal with the problems of Constitutional and 
International Law. A perusal of their writings and judgements 
gives us an idea of their deep insight in, and their intelligent ” 
and masterly grasp of all. these problems. What ia really 
needed now is that a body of scholars should be deputed to take 
a detailed stock of all the writings left by our ancestors and to 
re-edit them in the form of modern booka of Law. 

There are some books which must necessarily be translated 
into the national language : i 

(1) The following three books on Ahkam al-Qur’an. (the 
Legal Injunctions of the Qur’sn) : 

(4) Al-Jassas, 

(if) Ibn al-‘ Arabi and 


Qurtubs. 
Their stady will train our students to deduce injunctions 


and laws from the Qur’an. These books present a commentary 
on and an explanation of all the Quranic verses relating to legal 

“commandments and also contain all the relevant details from 
ahadith (Prophetic Traditions) and the sayings and practices of 
the Companions of the Holy Prophet (peacés be on him), 
Besides these, they give us the various ‘deductions made by the 
great jurists of the past along with their argaments in favour 
of those deduotions. 

(2) Next to these three books on Quranic injunctions comes 
the great treasure of the commentaries on the books of Hadith. 
In these books, apart from commandments and laws, we find 
the beat material on legal precedents and their explanations. 
From this treasure the following books should particuarly be 
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translated : 
(i) On al-Bukhari: ‘Aini and Fath al- Bart. 

(i) On Muslim: Nawawi and Fath al-Mulhim. 

(i34) On Abu Daud : ‘Aunul-Ma‘bud and Badhl al-Majhud. 

(te) On Muwatia : Shah Wali-ulldh’s Musawwa and Musaffa, 

_ and Aujaz al-Masalik by a contemporary Indian scholar. 
(v) On Muntaga al-Akhbar : Shaukani’s Nail al-A‘wtar, 

(vi) On Mishkat : Att'aliq-us-Sabeeh. 

(vit) On Ulm-al-Athar ; Ma'ant al-Athar by Imam Tahawi. 

(3) After this. we should turn to the fundamental booke of 

Figh from which the following must particularly be translated : 
(i) On Hanafi Pigh : 
Al-Mabeut: and Sharh al-Siyar al-Kabir by Imam 
Serakhai 
Bada’i‘ al-Sana’i" by Kashani ; 
Ibn. Humam’s Fath al-Qadir ; 
Hidayah and ‘. 
Fatawa-i-Alamgiri. 
(it) On Shafeti Figh ; 
Kitab al-Umm ; 
Sharh al-Muhadhdhab and 
Mughni al-Muhtaj, 
(iti) On Maliki Figh : 
Al-Mudawwanah ond any other important book that 
might be selected by scholars, , 
(sv) On Hanbali Figh : 
_ Al-Mughni by Ibn Qudameh ; 
{v) On Zahiri Figh: 
Al-Muhalla by Ibn Hazm ; 

(vi) On Madhahib-e-Arba‘ah (the Four Schools of Thought); 
Bidayat al-Mujtahid by Ibn Rushd and Al-Figh fil- 
Madhahib al-Arba‘ah compiled by Egyptian scholars, 

(vti} On certain special problems : 
Kitab al-Kharaj by Imam, Abu Yusuf ; 
Al-Kharaj by Yahya Ibn ‘Adam ; 
Kitab al-Amwal by Abu ‘Ubsid al-Qasim ; 
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‘Ahkam al-Wakf by Hilal Ibn Yahya and, 
Ahkam al-Méwarith by Dimyati. 

(4) We must slso translate some important books on 
Jurisprudence and on the philosophy of law, so that our legal 
experts may acquire a desp insight into and gain a correct 
understanding of the spirit of Islamic Figh. In my opinion the 
following books should be selected for this purpose : 

(i) Usul al-Ahkam by Ibn'Hazm. 

(ii) Al-Ihkam li-Usul al-Ahkam by Amidi. 

(iit) Uaul al-Figh by Khadari. 

(iv) Al-Muwafagat by Imam Shatibi. 

(v) Ilam al-Muwaggi'tn by Ibn al-Qayyim. 

(vi) Hujjat Allah al-Balighah by Shah Waliullah. 

As I have already said, our need is not only to translate 
these books, but also to-arrange their contents on the pettern 
of modern books of Law, Now headings will have to be sot, 
soattered discussions on legal problems will have to be gathered 
and collected under relevant headings, and indices will have to 
be prepared. Unless we take pains to offect these improvements 
these books will not become fully useful for our present-day 
needs. The method of compiling a book in olden days was 
quite different from thet of the present age. Moreover, in those 
days such detailed classification of Law as oxists today had not 
yet come into existence. For ingtance, our jurists had no 
separate branch of Constitutional Law or International Law. 
No doubt, they dealt with these problems but under headings 
like Jihad (Laws of War and Peace), Kharaj (Revenue and. 
Finance), Marriage and Inheritance. Likewise, they had no 
separate branch of Criminal Law. They dealt with such 
problems under the headings of Hudud (Punishments), Jinayat 
(Crimes) and Diyat (fine-money or. blood-money). They were 
used to discuss s subject at different places, therefore material 
on # certain subject often scattered under so many headings. 
They also did not discuss Economics and Finance ag separate 
supjects. They severally dealt with these subjects under headings 
like: ‘the book of sales’, ‘the book of land-cultivation’ otc. 
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Iti the same way, they didnot tse modern terms like Law. of 
Evidence, Civil! Procedure Code, Penal Code, Criminal Procedure 
Code ete, Questions relating to these aspects of law were dia- 
cussed by them under headings like ‘the etiquette for the judges’, 
“the book of claims’, ‘the ‘book of agreements’, and soon. Now, 
if’these books are merely translated they cannot be of much use 
tous, It is, therefore, imperative that persons having knowl- 
edge of modern legal syatems should work on all such matorials 
and rearrange them to fulfil the modern requirements. If this is 
considered to be # very aborious and lengthy task, we should at 
leaat prepare complete and exhaustive indices of all these works 
and should also compile detailed bibliographies for the guidance 
of a student of law. These should cover all the brenches of 
modern Law so that one may not experience any diffioulty’ in 
finding out material on a required topic. 

If. The Codification of Law ? 

The néxt important step in this connection is to appoint & 
body of Islamio scholars and experts of modern legal thought 
who should be entrusted with the task of codification. of the 
Islamic Law section and clause-wise according to the modern’ 
patterns, In my discourse on the Islamic Law! I have already 
explained. at length that, from academic and Islamic points of 
view, it is.not binding to accept any and every saying or 
expression of opinion by an authority on Figh, or anything and 
everything written in a book. of Figh, This ia so because 
everything contained in a book of Figh does not constitute 
Islatnio Law, It is only the following four things that constitute 
Islamia Law :— 7 

(i) An explicit commandment of God laid down in the 
Qur’an ; or 
(é#) An explanation or elucidation of a Quranic command. 
ment or an explicit order or prohibition from the Holy 
7 Prophet (peace be on him) ; or 
(sé) An interpretation, inference, Qiyas (analogy), ijtthad, or 


1. See Chapter 1—Editer, 
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istihean (juristic preference) on which there has been a 
consensus (ijma‘} of the ummahk; or it may be a 
majority decision of the ‘ulame which has been accepted 
by an overwhelming majority of our own people ; or 
{év) An ijma‘ or & majority decision of the nature discussed 
"in (i) above arrived at by our own men of learning 
and authority. : 


My proposal is that a body of experts of Islamic laws 
should compile the first three categories of laws and command. 
mente into a Code. Additions to it will continue to be made 
as fresh laws are framed by general consent or majority decision. 
Tf and when such sn exhaustive code has. been compiled, it ill 
be the basic book of Law and all the current books of Figh Will 
serve 88 commentaries for this book. Thus the enforcement of 
Islamic Law by our courts and its teaching in our Law Colleges 
will be greatly facilitated. 

TH. Reform of Legal Education 


The.third important measure will be to change the prevail. 

ing system of legal education. It is imperative that both the 

, courses of study and the methods. of teaching should be 
redically changed and overhauled so that our law colieges may 
prepare the students academically as well as morally for the 
enforcement of Islamic Law in the country. 

The type of education which is being imparted in our law 
colleges at prosént is worthless from our point of view. Students 
who receive this education not only fail to develop any insight 
in the Islamio Law, but their mentality and mode of thought 
also become anything but Islamic. Moreover, the atmosphere 
of these colleges is such that the students are deprived of the 
opportunity of imbibing those moral qualities which are needed 
to run an Islamic state, Consequently unless we change this 

state of affairs and radjeally reorient the curricula and the 
methods of teaching to suit our geed of producing legal experts 
of a high mental and moral calibre: who are well-versed in 
Islamic as well as modern legal thought, we cannot have good 
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lawyers, magistrates and judges for.the courts of an Islamio 
state, ; 

For this purpose I would like to make certain suggestions 
for the consideration of the scholars and the educationists : 

(1) The first and basic reform is to decide that the know)- 
edge of Arabic shall bea pre-requisite for admission to a law 
college. This knowledge of Arabic should be such as to enable 
the students to study the Qur’an, the Hadith and the Figh, 
Though we desire to make our own language the medium of 
instruction in Law as much as in other subjects and want all the 
relevant books to be translated, nevertholess the necessity of a 
fair knowledge of the Arabio language is immense. An insight 
into Islamic Lew cannot be gained ynless one knows the language 
of the Qur'an, and that of the Prophet (peace be on him), In 
the initial stages we shall no doubt experience difficulties in 
obtaining Arabic knowing students for law colleges. Wo might 
even have to start Arabic classes in law colleges themselves for 
the firet few yoars and might also have to increase the period of 
education by one year but later om when Arabic becomes 
compulsory in our educational system, Arabio knowing studedts 
for our law colleges will be easily available, 

(2) Along with the teaching of Arabic, the students must 

' also be made to study the Qur’an and the Hadith before beginn- 
ing their education in Law so that they become capable of 
understanding the spirit and the broad outlines of the system of 
life envisaged by Islam. Our theological institutions have been 
following since long the wrong method of beginning their educa. 
tion with Figk. In these institutions, the followers of the 
various schools of thought teach Hadith according to the view 
point of their particular schoo]. One or two longer chapters 
of the Qur’an are included in the curriculum just as a sacred 
relic and even the study of these chapters, only the literary 
beauties of the Qur’an are stressed. ‘The result is that although 
graduates from these institutions are well aware of many 
particulars and detaile of the. Iglamic law, they are not fully 
conversant with the real spirit; the ideals and the overall 


How to Introduce Islamic Law in Pakistan ? il 


system of Islam, which these laws sek to safeguard. 
Sometimes they do not even know the relation between Din 
and Shari‘ak, on the one hand and. between the Shari‘ah 
and the problems of Figh on the other. The result of 
this type of education is that most of these people believe 
as if the minute details of law and the doctrine stressed 
by or peculiar to their own school of theught alone is the real 
essence of religion. And it is this error that has created 
sectarian coutroversies and bigotry among the Muslims. Again, 
48 a result of this some of the basic objectives of the Shari‘ah 
have sometimes been overlooked in applying the rules of Figh 
to the problems of everyday life. We wish this situation to 
come toanend. A student must acquire an understanding of 
Islam #3 a system through a study of the Qur’an and the Hadith 
before he begins the study of Figh. 

We will, no doubt, be confronted with difficulties for the 
first few years because we will not get graduates with good 
knowledge of the Qur’an and Hadith and hence we might have 
to start classes of the Qur’an and Hadith as well in the law 
colleges. But gradually, as our general educational reforms 
will bear fruit, we wiil be able to lay down the condition that 
only those students who had Tafsir (Interpretation of the 
Qur'an) and Hadith in degree classes as their optional subjects 
will be eligible for admission to law colleges or else they will 
have to spend an extra year to study these subjects. 

(3) The curricula of law colleges must necessarily include 
the following three subjects : 

(2) Principles of Islamic Jurisprudence ;: 

(b) History of Islamic Jurisprudence ; and 

(c) Figh, .c., an unprejudiced study of aff the major 

schools of Figh, 

Without mastering these three subjects, the students can 
neither gains, complete understanding of Figh nor can they 
develop those qualities of sound reasoning which are a pre- 


—____ 

1. For a discussion of the difference between Din and Shariah ace Abul 
A‘ls Maududi, Towardes Understonding Islam, Tr-and ed. Khurshid 
Ahmad, Islamic Publications Ltd,. 1960, pp, 152.65, 


1g The Islamic Law and Constitution 


requisite for becoming good lawyers and jurists. “They cannot 
also become experts in law, cspable of framing new rules and 
regulations for our progressive state and capable of employing 
the correct modes of interpretation and analogous reasoning. 
Without that they cannot pronounce judgments of the standard, 
vlarity, vision, and depth evinced by the legists of the past. 
And if the judgments of our modern legists lack in those respects, 
they will never be able to command respect and wholesome 
approval of the people. Not only that, without fully understand. 
ing the principles of their own law, they cannot apply them to 
the new problems which will be cropping up every day and will 
be creating altogether new situations. It is only the history of 
Figh which reveals the evolution of Islamic Law and also points 
out the lines along which this law can develop in future. Con- 
sequently, unless the students of lew are fully conversant with 
all the important contributions of the scholars of the past, they 
cannot benefit from other schools of Figh in cases where they 
are unable to solve a certain problem with the help of the 
approach and literature of some particular school. This is 
essential also because they should as a rule make use of this 
guidance and get assistance from the works of the past before 
making an independent effort and pronouncing 4 finel jndgment- 
It is for these reasons that I consider the inclusion of the above- 
mentioned three subjects essential in the list of compulsory 
subjects in the ourricula of our law colleges. 

(4) Along with reforming the curricula of legal oducation we 
will also have to give due importance to the moral training and 
character-building of the students, From the Islamio point of 
view, the law colleges should not serve as factories for producing 
unconscientious lawyers, unscrupulous magistrates and unjust 
judges ; on the contrary, they should produce lawyers and 
jurists of high moral stature, of unimpeachable integrity and 
strongth of character. They should be the living emblems of 
honesty, fairness and justice. ‘s 

Of all professions, the dispensation of justice requires the 
highest degree of piety, the acutest sense of responsibility and 
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the greatest measure of the fear of God. Graduates from our 
law oglleges must, therefore, be persons fit to take the place of 
such luminaries of our history like Qadi Shurayh, Imam Abu 
Hanifeh, Imam Malik, Imam Ahmad Ibn Hanbal, Imam Shafe'i 
and Qadi Abu Yusuf. These colleges must produce persons of 
strong and dependable character who, while deciding a case in 
the light of the Shariah, have their eyes fixed on God and are 
not at all swayed by greed, fear, personal interest or individul 
likes and dislikes, and who may not deviate from what they 
believe and know to be right out of any consideration 
whatsoever. 


IV. Reform of Judicial Syste 


In order to prepare the ffound for the enforcement of 
Islamic law, we will have to introduce many reforms in our 
judicial system also. Leaving aside other less important 
factors, I will mention only two of them which are most 
important from the Islamic point of view. 


(1) The first problem which deserves attention is the legal 
profession which is one of the worst and probably the greatest 
panos of the prosent judicial system. From the moral point of 
view not @ single argument can be put forward in its favour and, 
in. the practical field, there is not & single genuine requirement 
of court procedure for which a better alternative cannot be 
provided for. This profession stands in such contrast with the 
principles of Islam that sa long as it exists, it would be extremely 
difficult to enforce the Islamic law in its real spirit. Moreover, 
if the same jugglery is prectised with the Law of God as is being 
practised day in aod day out with the man-made law, that may 
not only deprive us of justice but may also rob us of our faith. 
It ia, therefore, imperative that this profession in its present 
form is gradually abolished. 

Theoretically speaking, the task of the lawyer is to help the 
court in understanding the law ahd applying it to the case under 
trial, In principle, such a need cannot be denied. It can also 
be accepted that two experts of law may hold different opinions 
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regarding the same case. It is also possible that in the opinion 
of one of the experts the case of a certain party may be stronger 
than that of the other and vice versa. Thus, in order to arrive at 
@ sound judgment, it may be useful for the court to know and 
hear the arguments put forward on behalf of both the parties. 
But the question is : Are these ends achieved in actual practice 
and does this profession really meet this just requirement ? 

Actually, the situation is very different. A person possossing 
legal knowledge and insight sells his services in the market. 
Such a person is always ready to think out and produce legal 
points in favour of the highest bidder, irrespective of the merits 
of the case, Thus a lawyer is not at all concerned whether hia 
client is in the wrong, whether he has committed a crime or is 
innocent, whether he wishes to got what is rightfully due to him 
or wants to encroach upon the rights of others. Again, a lawyer 
has also no concern with tho spirit and the real object of the law 
itself and whether, in thet sepse, the case of his client is just or 
unjust. What concerns him is that a certain person has paid him 
his fees for pleading the caso on his behalf. Consequently, he 
Prepares the case and gives it a legal shape. He hides ita weaker 
points, plays up the favourable ones and picks out from the facts 
of the case and from the evidence only such points as streng- 
then the side taken by him. He slso tries to influence and confuse 
the witnesses so that the actual facts of the case—if they go 
against his oliont—remain in the dark or at least, become 
doubtfal. It isthe supposed duty ofa lawyer to put forward 
only such interpretations of the laws as serve his olient’s 
purpose and to strengthen it by referring to legal precedents, 
Thus, he tries, in a way, to mislead the judge and circumvent the 
process of justice. All this is done only to extract from the, 
judge a judgment which im im favour of hia olient, and not the 
one which is desirable.from the point of view of justice. 


" A lawyer does not worry at all whether a criminal is being 
aoquitted or an innocent person is being convicted, whether 9 
Person loses his right or usurps someone else’s. It is not his 
business to support truth and uphold a. just cause. He is not 
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there to have justice done 3 his sole aim is money! For him, 
anyone prepared to pay the highest amount is always in the 
right. Can o legal profession of aush a nature be declared right 
and just if we have even the least regard for Islam? Can any 
men with moral values, @ healthy conscience andthe fear of 
God, take such an awful responsibility upon himself as to have 
& wronged man deprived of justice and to see that the wrongdoer 
continues to enjoy the frnit of his wickedness # And can the 
advice of such legal experts who are paid to present a one-sided 
picture be of any help to the court in deciding a caso justly 1 
Who can’ believe that the difference of opinion in the 
interpretation of the lawyers “hired” by Opposing parties, can 
reasonably be honest and genuine ? Surely, both of them would 
have put forward just the contrary arguments with the same 
vehemence, had their clients been exchanged between them. 

I¢ is, therefore, apparent that incalculable diaservios has 
been done to the cause of law and justice by making law a pro- 
fession. It has given premium to the violation rather than the 
observance of law. Ft-haa corroded the entire collective life and 
has made over polities extremely dirty. In fact it is during the 
lawyer's educational life itself that the seeds of an immoral 
attitude are sown, College debates make them habituated to 
speak against their convictions: The real qualification of a good 
debator is considered to be his capacity to speak with the same 
vigour and eloquence both for and against & proposition,’ 
regardless of his personal views. The edge of his proficiency in 
speaking and arguing against truth is further sharpened during 
the course of his practice in law and he becomes perfect in using 
his mind and his tongue against the dictates of his conscience, 
Then, this malady does not atop-here. When these people, with 
this moth-eaten character, enter. the arena. of public life and 
polities, they poison the academic, cultural and political life of 
the whole nation, 7 

Islam is in no way prepared to tolerate such an ugly state of 
affairs. and there is no place within its legal and judicial struo- 
ture for this profession. as it is prevalent now-a-days ; for in its 
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present form it is quite contrary to the spirit and traditions of 
Islam. Muslims have ruled almost half the then-known world 
during the last ten or twelve centuries but one cannot find even 
a trace of the legal profession in their judicial system. On the 
contrary, the muftis of the past had always had independent 
means of livelihood and used to render ‘the service of issuing 
edicts and helping the courts in the elucidation of points of law, 
gratis, In view of the increased need of our time, we can per- 
manently engage the required number of legal experts including 
specialists in different branches of Law in cities, towns and 
villages; and give them reasonable salaries from the government 
exchequer. But every effort should be made to keep them 
immune from any obligation to any of the contending parties. 
The approseh to them by any of the parties to a case should be 
prohibited and none of them should be allowed to render any 
“service” to them in any form, thus keeping them all the time 
completely immune from every type of pressure or allurement. 
Even the government should not have the right of putting any 
pressure on them, just as it is not entitled to influence the 
opinion of the judges. The courts can refer cases to them and 
solicit their opinion. If there is any difforence of opinion, they 
can bo aaked to appear in courts and argue their respective view- 
points. During the proceedings of a case, besides the cross- 
examination of the witnesses by the court, these legal experts 
should also’ be entitled to extract facts from them which throw 
any light on the case. This will really help the courts in the 
cortect interpretation and application of law. Honest differences 
of opinion among legal experts will still be there. But his will 
help in solving many a knotty legal problem : this will also save 
- much of the time that is wasted due to the cleverly made-up 
cases and false evidence. And, above all, this wll goa long 
way in effectively checkiag litigation which is so rampant in our, 
society, mostly due to this legal profession. 
_ There is, however, one important gap that we shall have to 
fill up in the absence of the lawyer&. This concerns the prepara- 
tion of the cases.for presontation to the courts. This is a genuine 
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necessity of litigant public.and without a proper machinery for 
this purpose they will not only themselves experience much 
inconvenience but also waste much of the valuable time of our 
courts and confuse them by putting up their cases in an irregular 
and incomplete form. A solution of this problem is that we 
may revive the old institution of “Mukhtari? which existed in 
the past and still continues in a deteriorated form in some parts 
of our country. Our law colleges should hold subsidiary classes 
to teach the procedural Jaw to the people of average education 
and make them conversant with the practical aspects.of the 
judiciel business. Tho duty of such persons would be to give e 
legal shape to a case so that it may be properly presented in a 
court of Mw.. They would also instruct the parties regarding 
judicial procedure at the various stages ofa case. These people 
may be allowed to charge fees for their services. This will not 
Jead to the evils that we find in the present-day legal profession. 


{2) In order to make the country’s judicial system conform 
to the Islamic standards, another important reform is needed, 
and that is the abolition of the court-fee. “This is s pernicious 
innovation and we Muslims were not even acquainted with -it 
before the domination of the Western political thought and 
values over us. It is foreign to the very spirit-of Islam that our 
courta of law, instead of rendering the service of dispensing 
justice, should be tnrned into ‘shops of law’ whose doors are 
closed for the persons who are not in & position to pay the price 
of their services, This state of affairs is reminiscent of the 
British regime and now that foreign rule has come to an end, wo 
feel that this evil should also go. We want to see our courts 
funotioning on Islamic concepts, according to which dispensing 
of justice is not a ‘business’ but a religious duty of every 
Muslim and of their state most of all—a duty for which no fees 
should be charged. 

One might sey that if the court-fee is abolished, how will 
the expenses incurred on the judiciary be met? I wish to 
mention the following two points in this regard : 5 

Firefty, under an Islamic dispensation the present heavy. 
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judicial establishment, renderod indispensable by the current 
atate of affairs, will no longer be necessary. Abolition of the 
lawyer's profession will also play its part in reducing litigation, 
Moreover, the duration of the oases will be considerably reduced. 
Social, economic and moral reforms will 80 & long way in curtail- 
ing the number of cases. Adequate training of police and jail 

' officials and reforms in these departments will also indirectly 
contribute to reducing the number of crimes. Thus we will not 
bo in need of as many judges and magistrates and as heavy a 
judicial eatablishmont as we need at present, consequently, there 
will be quite a remarkable decrease in the expenditure of our 
judicial department,- Besides that, in an Islamic state the soalea 
of pay also will not be the same as they are today. 

After all those reforms and other curtailments of expenditure 
and the burden of expenditure of the judiciary on our national 
exchequer will become much lighter and, instead of imposing it 
on those who need and seek justice, we can distribute it over 
those persons who go to the courts to serve their unjust ends or 
those who are greatly benefited by them. Yor instance, we can 
fine auch persona who try to evade summons for file fictitious 
suits. Tho fine imposed upon criminals can also be used for the 
same purpose. Besides this, a person who gets a dooree from a 
court worth more than s certain amount of money may be taxed 
‘according to a certein fixed rate. If, in spite of all thie, the 
judicial department has s deficit balance of expenditure, the 
deficit can be met from the national exchequer, because to 
dispense justice among the people is, as has been said earlior, 
one of the basic obligations of an Islamic state, If the exchequer 
bears the burden of police, education and heslth services, why 
should it not finance the administration of justice 1 

- The above are a fow suggestions which, I think, must be put 
into practice in order to make the enforcament of Jalamio law 
possible in this country, I request the scholars and those who 
have practical experience in legal and judicial matters to thrash 
out these suggestions and try to supplement them wherever need 
be. In the meantime I hope that this explanation of mine will, 
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to Home extent, satisfy those who entertain the wrong notion 
that the enforcement of Islamio law is not possible at present, 
and will make them understand that this work can be done. It 
will also enable them to-have an idea of the ways and moans of 
doing this important teak. But the enforcement of the Islamio 
law requires primarily an urge—an irrepressible urge—to do the 
job. What wo noed is a group of people—a leadership—whioh 
is imbued with the spirit of Islam and which is determined to 
establish Islam, oome what may. We all know that if a 
building has to be constructed, the objective cannot be achieved 
if the erchitects who know the design of the building and have 
the will to construct it and possess the requisite resources, are 
not available. On the other hand, if they are available, anything 
can be built—be it a temple or a mosque. 


Part II 


POLITICAL AND CONSTI- 
TUTIONAL THOUGHT OF 
ISLAM 


Chapter 4 


Political Theory of Islam 


WHAT is Islam and how does it approach the 
political problem ? What is its political philosophy ? 
What are the Quranic foundations of the Islamic 
state? What are its basic characteristics t its 
fundsmental principles ? its ultimate objectives 1 
—These questions had begun to agitate the minds of 
tho Muslim India at the very outest of its contemporary 
political awakening. In the tumultuous years of the 
pre nineteen forty era, Muslims were in a bewildered 
state of mind. They had not olear-cut destination 
before them. Emotionally they were all for Islam but 
they lacked a clear idea of the Islamic political order, 
They were, to borrow the words of Tennyson, like : 

An infant orying in the night 

An infant orying for the light 

And with no language but a ory, 

Maulana Maududi tried to ‘present the Islamic 
scheme of life to the Muslim India which was crying 
for it. In this connection he also wrote & paper on 
the ‘Political Theory of Islam’ which was read at a 
meeting of the Inter-Collegiate Muslim Brotherhood, 
Lahore in October 1939. The paper was published 
in the form of a pamphlet. We are presenting here 
its English rendering. The paper has also been 
revised in accordance with he instructions of the 
author. § —Editor, 


POLITICAL THEORY OF ISLAM 
I ; 


Wr certain people it has become # sort of fashion to 
somehow identify Islam with one or the other system of 

life in vogue at the time. 8o at this time also there are people 
who say that Islam is a democracy, and by this they mean to 
imply that there is no difference between Islam and the demo- 
cracy a6 in vogue in the West. Some others suggest that Com- 
munism is but the latest and revised version of Islam and it isin 
the fitnoss of things that Muslims imitate the Communiat experi- 
ment of Soviet Russia. Still some others whisper that Islam has 
elements of dictatorship in it and we should revive the cult of 
“obedience to the Amir” (the leader). All these people, in their 
misinformed and misguided zeal to serve what they hold to be 
the cause of Islam, are always at great pains to prove that 
Islam contains within itself the elements of all types‘of contem- 
porary social and political thought and action. Most of the 
people who indulge in this‘ prattle have no clear ides of the 
Islamio way of life. They have never made nor try to make a 
systematic study of the Islamio political order—the place and 
nature of democracy, social justice, and equality in it. Inatead 
they behave like the proverbial blind men who gave altogether 
contradictory description of an elephant because one had been 
able to touch only its tail, the other its legs, the third its belly 
and the fourth its ears only. Or perhaps they look upon 
* Islam as an orphan when sole hope for survival liea in winning 
tho patronage and the sheltering care of some dominant creed. 
That is why some people have begun to present apologies on 
Islam's behalf. As @ matter of fact this attitude emerges 
from an inferiority complex, from the belief that we 9s Muslims 
can earn no honour or respect unless we are able to show that 
our religion resembles the modern creeds and it is in agreement 
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with most of the contemporary ideologies. These people have 
done a great disservice to Islam ; they have reduced the political 
theory of Islam to puzzle, a hotchpotch. They have turned 
Islam into a juggler’s bag out of which can be produced anything 
that holds a demand ! Such is the intellectual plight in which 
we are engulfed. Perhaps it is a result.of this sorry state of 
affairs that some pople have even begun to say that Islam has 
no political or economic system of its own and anything oay fit 
into ita scheme, — 

In these circumstances it has beeome essential that a careful 
atudy of the political theory of Islam should be made ins scien- 
tific way, with view to grasp its real meaning, nature, purpose 
and significance.’ Such a systematic study alone can put ax end 
to this confusion of thought and silence those who out of ignor- 
ance proclaim that there is nothing like Islamic political theory, 
Islamio social order and Islamic culture. I hope it will also 
bring to the warld groping in datkness the light. that it urgently 
needs, although it is not yet completely conscious of such a need. 


II 


FUNDAMENTALS OF ISLAM 


. It ahould be clearly understood in the very beginning that 
Islam is not a jumble of unrelated ideas and incoherent -modes 
of conduct. Itie rather a well ordered system, a consistent 
whole, resting on ® definite set of clear-cut postulates. Its 
major tenets as well as detailed rules of conduct are all derived 
from and logically connected with its basic principles. All the 
rules and regulations that Islam has laid down for the different 
spheres of human life are in their essence and spirit a reflexion, 
an extension and corollary of its first principles. The various’ 
phases of Islamic life and activity flow from these fundamental 
postulates exactly as the plant sprouts forth from its seed. And 
jest as even though the tree may spread in all directions, all its 
Jeaves and branches remain firmly attached to the roots and 
derive sustenance from them and it is always the seed and the 
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root which determine the nature and form of the tree, similar is 
the caso with Islam. Its entire scheme of life also flows from 
ita basic postulates. Therefore whatever aspect of the Islamic 
ideology one may like to study, he must, firat ofall, go to the 
roote and look to the fundamental principles. Thon and then 
slone he can have a really correct and satisfactory underatanding 
of the ideology and its specific injunctions and s real 
appreciation of its spirit and nature. 


The Mission of the Prophets 


The mission of a prophet is to propagate Islam, disseminate 
the teachings of Allah and establish the divine guidance in this 
world of flesh and bones. This was the mission of all the divinely 
inspired prophets who appeared in guocession ever aince the 
man’s habitation on earth up to the advent of Muhammad 
(peace be upon him). In fact the mission of all the prophets 
was one and the same—the preaching. of Islam. And Prophet 
Muhammad (peace be upon him) was tho last of their line. 
With him prophethood came to an end and to him was revealod 
the final code of human guidance, in all its completeness, All 
the prophets conveyed to the mankind the guidance which was 
revealed to, them and asked it to acknowledge the absolute 
sovereignty of God and to render unalloyed obedience to Him. 
This was. the mission which each one of the prophets was 
assigned to perform. 


At first sight this mission appears to be very simple and 
innocuous. But if you probe a little deeper and examine the 
full significance and the logical and practical implications of 
Divine Sovereignty and the concept of Tawheed (the Unity of 
Godhead), you will soon reslise that the matter is not so simple 
as it appears on the surface, and that there must be something 
revolutionary in a doctrine which roused such bitter opposition 
and sustained hostility on the part of the non-believers.. What 
strikes us most in the long history ef the prophets ia that when- 
ever these servants of God proclaimed that “there is no ilah 
(object of worship) except Allah”, all the forces of evil made 
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common cause to challenge them. If it were merely a call to 
how wown in the places of worship before one God with perfect 
freedom outside these sacred precincts to owe allegiance to and 
earry out the will of the powers that be, it would have been the 
height of folly on the part of the ruling claesos to suppress the 
religious liberties of its loyal subjeota for a minor matter which 
had no bearing on their attitude towards the established 
government, Let us therefore try to explore the real point of 
dispute between the Prophets and their opponents, 

There are many verses of the Qur'an which make it 
absolutely clear that the non-believers and polytheists too, who 
opposed the prophets, did not deny the existence of God nor 
that He was the sole Creator of heavens and earth and man, nor 
that the whole mechanism of nature operated in acoordance with 
His commands, nor that it is He Who pours down the rain, 
deives the winds and controls the sun, the moon, the earth and 
everything else. Says the Qur’an : 

“Say: unto whom (belongeth) the earth and whosoever 
ig therein, if ye have knowledge? They will say: unto 
Allah. Say: Will ye not then remember # Say: Who is 
Lord of the seven heavens, and Lord of the Tremendous. 
Throne # They will say ; Unto Allah (all that belongeth). 
Say: Will ye not then keep duty (unto Him)? (Say): In 
Whose hands is the dominion over all things and He pro- 


tecteth, while against Him there is no proteotion, if ye 
have knowledge? They will say: Unto Allah (all that 


belongeth). Say: How then are ye bewitched” ? 
: (23 : 84-89), 
“And if you were to ask them: Who created the: 
heavens and the earth, and constrained the sua and the. 
moon (to their appointed task) ¢ they would say: Allah. 
How then are they turned away {......-.. And if thou wert 
to ask them : Who causeth water to come'down from the 
sky, and therewith reviveth the earth after its. death ? 
they verily would sev : Allah”. (29 : 61-63) 
“And if thaus#@fidy] thom who created them, thoy will 
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surely say: Allah. How then are they turned away”. 

(43 : 87) 

These verses make it abundantly clear that the dispute was 
not about the existence of God or His being the Creator and 
Lord of heavens and earth. All men acknowledged these truths. 
Hence there was no question of there being any dispute on what 
was already admitted on all hands, The question arises, then 
what was it that gave rise to the tremendous opposition that 
every prophet without any exception had to face when he made 
thia call? The Qur’an states that the whole dispute centered 
round the uncompromising demand of the prophets that tho 
non-believers should reccgnise as their rabb (Lord) and iloh 

. (Master and Law-giver) also the very Being whom they 
acknowledged as their Creator and that they should assign thie 
position to none else. But the people were not prepared to 
accept this demand of the prophet. 

Let us now try to find out the real cause of the refusal and 
what the terms tiah and rabb mean. Furthermore, why did the 
prophet insist that Allah alone should be recognised and 
acknowledged as ilah and rabb and why did the whole world 
range itself against them upon this apparently simple demand ¢ 

The Arabic word ilah stands for ma‘bud (i.¢., the object of 
worship) which in itself is derived from the word ‘abd, moaning 
@ servant or slave. The relationship which exists between man 
and God is that of ‘the worshipper’ and ‘the worshipped’. Man 
is to offer ‘ibadat to God and is to live like His ‘abd. 


And ‘itadaé does not merely mean ritual or any specific 
form of prayer. I¢ means a life of continuous service and 
unremitting obedience like the life of a slave in relation to his 
Lord. To wait upon e person in service, to fold one’s hands in 
reverence to him, to bow down one’s head in acknowledgement 
of his elevated position, to cefet oneself in obedience to his 
commands, to carry out his orders and cheerfully submit to sil 
ithe toi] and discipline involved therein, te humble oneself in the 
resence of the nisater, to offer what he demands, to obey what 

© commands, to set one’s fece steadily against the cause of his 
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displeasure, and to sacrifice even one’s life when such is his 
pleasure—these are tho real implications of the term ‘ibadat 
(worship or service) and s man’s true ma‘bud (object of worship) 
is he whom he worships in this manner. 

. And what is the meaning of the word ‘rabb’? In Arabic it 
literally moana ‘‘one who nourishes and sustains and regulates 
and perfects”. Since the moral consciousness of man requires 
that one who nourishes, sustains and provides for us has a 
superior claim on our allegiance, the word rabb is also used in 
the senso of master or owner. For this reason the Arabic 
equivalent for the owner of property is rabb al-mal and for the 
owner of a house, rab al-dar. A person's ‘rabb’ is one whom he 
looks upon as his nourisher and patron ; from whom he expecta 
favour and. obligations; to whom he looka for honour 
advancement and peace ; whose displeasure he considers to be 
Prejudicial to hia life and happiness ; whom he declares to be 
his lord and master ; and lastly, whom he follows and obeyat ° 

Keeping in view the real meaning of these two words ‘iiah’ 
and ‘rabb’ it oan be easily found who is it. that may rightfully 
claim to be man’s Ilah and Rabb and who oan, therefore, demand 
that he should be served, obeyed and worshipped, Trees, stones, 
rivera, animals, the sun, the moon and the stars, none of them 
ean venture to lay claim to this position in relationto man, It 
ia only maa who can, and does, claim godhood in relation to hia 
fellow-beings. The desire for godhood can take root only ia 
man’a miod. It is only man’s excessive lust for power and desire 
for exploitation that prompts him to project himself on other 
people as 4 god and extract their obedience ; force them to bow 
down before him in reverential awe, and make them instruments 
of his self-aggrandisement. The pleasure of posing as a god ia 
more enchanting and appealing than anything else that man has 
yet been able to discover. Whoever possesses power or wealth 
or cleverness or any gther superior faculty, develops a strong 
1, For deteiled discussion over the ineqning and coneept of sas and rabb 

sco: Abul A‘la Maududi, Quen Ei Char Bunyadi Istilahen (Four 
Basic Terms of the Qur'an) Islamic Publications, Ltd., Lahore, 
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inclination to outstep his natural and proper limits, to extend 
his area of influence and thrust his godhood upon such of his 
fellow-mon as sre comparatively feeble, poor, weak-minded or 
deficient in any manner. 

Such aspirants to godhood are of two kinds and accordingly 
they edopt two different lines of action, There ia a type of 
people who are comparatively bold or who possess adequate 
means of forcing their claim on those over whom they wield 
power and who consequently make a direct claim to godhood. 
For instance, there was Pharach who was so intoxicated with 
power and so proud of his empire that he proclaimed to the 
inhabitants of Egypt: ‘Ana rabbakum al-a‘le” {I am your 
highest Lord). *_ 

and ‘‘Ma‘alimtu lakum min ilahin ghairi” (I do not know 
of any other ‘ilah’ for you but myself). 

‘When Prophet Moses approached him with a demand for the 
liberation of his people and told him that he too should surrender 
himself to the Lord of the Universe, Pharaoh replied that 
since he had the power to cast him into the prison-house, Moses 
should rather acknowledge him aa ‘i/lah.1 Similarly, there was. 
another king who had an argument with Prophet Abraham. 
Ponder carefully over the words in which the Qur’an has 
narrated this episode. It says : 

“Bethink thee of him who had an argument with 
Abraham about his Lord because Allab had given him the 
kingdom ; how, when Abraham said : My Lord is He Who 
giveth life and causeth death, he answered: I give life 
and cause death. Abraham said: Lo! Allah causeth the 
sun to rise in the East, so do thou cause it to come up from 
the West. .Thua was the disbeliever king flabbergasted”. 

: (2 + 258) 

Why was the unbeliever king flabbergasted 2? Not because 
he denied the existence of God. He did believe that God was 
the ruler of the universe and that He aloifé made the sun rise 


J okaie 


fe RATE T W 
1, Ab-Qur'an ; 26720; 28:33; 78: 24, 
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and set. The question at issue was not the dominion over the 
sun and the moon and the universe but that of the allegiance of 
the people ; not that who should be regarded as controlling the 
forces of nature, but that who should have the right to claim the 
obedience of men. He did not put forth the claim that he was 
Allah ; what he actually demanded was that no objection should 
be coast over the absoluteness of his authority over his subjects. 
His authority as the ruler should not be challenged. This claim 
was based on the fact that he held the reins of government : 
he could do whatever he liked with the property or the 
lives of his people ; he had absolute power to punish his subjects 
with death or to spare them. He, therefore, demanded from 
Abraham that the latter should zecognise him as his master, 
serve him and do his bidding. But when Abrahs= declared 
that he would obey, serve and accept no one but the Lord of 


the universe, the king was bewildered and shocked and did not 
know how to bring such & person under his control, 


This claim to godhood which Pharaoh and Nimrod had put 
forth was by no means peculiar to them. Rulers all over the 
world in ages past and present have advanced such claims. In 
Tran the words ‘Khuda’ (Master) and ‘Khudawand’ (Lord) were 
commonly employed in relation to the king and all the 
ceremonies indicative of servility were performed before him, 
in spite of the fact that no Iranian looked upon the king as the 
Jord of the universe, that is to say God, nor did the king 
represent himself as such. Similarly, the ruling dynasties in 
India claimed descent from the gods, the solar and lunar 
dynasties are well known down to this day. The ‘raja’ was 
called ‘an-data’, (the provider of sustenance). and people 
prostrated themselves before him although he made no pretence 
of being God and his subjects never recognised him as suoh. 
Much the same was, and still is, the state of affairs in all other 
countries. 

Words synonymous with ‘ilah’ and ‘rabb’ are still used in 
direct reference to rulers of many places. Even where this is 
not castomary, the attitude of the people towards their. rulers 
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is similar to what is implied by these two words. It ia not 
necessary for a man who claims godhood that he should openly 
declare himself to be an ‘ilak’ or -‘rabb’, All persons who 
exercise unqualified dominion over a group of men, who impose 
their will upon othors, who make them their instruments and 
seek to contro] their destinies in the same manner as Pharach 
and Nimrod did in the hey day of their power, are exsentially 
olaimants to godhood, though the claim may be tacit, veiled and 
unexpressed. And those who serve and obey them admit their 
godhood even if they do not say so by word of mouth, 

In contrast to these people who directly seck recognition of 
their godhood there is another type of men who do not possess 
the necessary means or strength to get themeclyes accepted as 
‘ilal’ or ‘rab’. But they are resourceful and cunning enough to 
cast a spell over the minds and hearts of the common people. 
By the use of sinister methods, they invest some spirit, god, 
idol, tomb, plant, or tree with the character of ‘ilak’ and dupe 
the common people successfully into believing that these objects 
are capable of doing them harm and bringing them good : that 
they can provide for their needs, answer their prayers and afford 
them shelter and protection from evils which beset them all 
around. They tell them in effect: ‘Ifyou do not seek their 
pleasure and approval, they will involve you in famines, epide- 
mics and afflictions. But if you approach them in the proper 
way and eolicit their help they will come to yoursid. Weknow 
the methods by which they can be propitiated and their pleagure 
can be secured, We alone can show you the means of ‘access to 
these deities. Therefore, acknowledge our superiority, seek our 
pleasure and entrust to our charge.your life, wealth, and 
honour’, Many stupid persons are caught in: thistr: and thus, 
under cover of false gods, is established the godhéof and 
supremacy of priests and shrine keepers. 

There are some others belonging to the samo category who 
employ the arta of soothssying. astrology, fortune-télting; 
charms, incantations etc- There are yet others who, while 
owing alingiance to God, alao assort that one cannot gain direct 
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access to God. They claim that they are the intermediaries 
through whom one should approach his threshold ; that all cere- 
monials should be performed through their mediation ; and that 
ali religious rites from one’s birth to death can be performed 
only at their hands. Thore are atill others who proclaim them- 
selves to be the bearers of the Book of God and yet they de- 
liberately keep the common people ignorant of its meaning and 
contents. Constituting themselves into mouthpieces of God, 
they start dictating others what is lawful (halal) and what isnn- 
lawful (haram). In this way their word becomes law and they 
force people to obey their own commands instead of those of 
God. This is the source of Brahmanism and Papacy which has 
appeared under various names and in diverse forms in all parte 
of the world from times immemorial down to the present day 
and in consequence of which certain families, races and classes 
have imposed their will and authority over large masses of men 
and women, 


If you were to look at the matter from this angle, you will 
find .that tho root-cause of all evil and mischief in the world is 
the domination of man over man, he it direct or indirect. This 
was the origin of all the troubles of mankind and even to this 
day it remains the main cause of all the misfortunes and vices 
whioh have brought untold misery on the teeming humanity. 
God, of course, knows all the secrets of human nature. But the 
truth of this observation has alao been confirmed and brought 
home to humanity by the experiences of thousands of years that 
man cannot help setting up someone or other as his ‘god’, ‘#lah’ 
and ‘rabb’, and: looking up to him for help and guidance in the 
complex and baffling affairs of his life and obeying his com- 
mands, This fact has been established beyond question by the 
historical experience of mankind that if you do not believe in 
God, some artificial god will take, His place in your thinking and 
behaviour. It is even possible that instead of one real God, @ 
number of false gods, ‘ilahs’ and ‘rabbs’ may impose themselves 
upon you. 
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Even todsy man is enchained in the slavery of many a false 
god. May he be in Russia or Amorica, Italy or Yugoslavia, 
- England or Chins, he ie generally under the spell of some party, 
some ruler, some leader or group, some money-magnate ‘or the 
like in such 6 manner that man’s contro! over man, man’s 
worship of man, man’s surveillance of man continue unabated, 
Modern man has discarded nature-worship, but man-worship he 
still does. In fine, wherever you turn your eyes, you will find 
that one nation dominates another, one class holds another in 
subjection, or « political party having gained complete agcond- 
ancy, constitutes itself as the arbiter of men’s destiny ; or again 
in some places a dictator concentrates in his hands all power 
and influence setting himself up as the lord and master of the 
people. Nowhere has man been able to do without an ‘ilah’ | 


What are the cousequences of this domination of man by 
man, of this attempt by man to play the role of divinity } The 
same that would follow from a mean and incompetent person 
being appointed a police commissioner or some ignorant and 
narrow-minded politician being exalted to the rank of a prime 
minister. For one thing, the effect of godhood is so intoxicating 
that one who tastes this powerful drink can never keep himself 
under control, Even assuming that self-control is possible, the 
vast knowledge, the keen insight, the unquestioned impartiality 
and perfect disinterestednoss which are required for carrying out 
the duties of godhood, will always remain out of the reach of 
man. That is why tyranny, despotism, intemperance, unlawful 
exploitation, and inequality reign supreme, whenever man's 
overlordship and domination (ilahiyyat and rabubiyyat) over 
man are established. The human soul is inevitably deprived of 
its natural freedom ; and man’s mind and hesrt end his inborn 
faculties and aptitades sre subjected to such vexatious restric. 
tions that the proper growth and development of his Personality 
is arrested. How traly did the Holy Prophet observe ; 

“God, the Almighty says : ‘I oreated mon with 8 
pliable nature ; then the devits came and contrived to lead 
them astray from their faith and prohibited for them 
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what I had made lawful for them’.”2 
As I have indicated above, this is the sole cause of all the 
miseries and conflicts from which man has suffered during the 
Jong course of human history. This is the roal impediment to 
his progress, This ig the canker which has eaten into the vitals 
of his moral, intellectual, political and economic life, destroying 
all the values which alone make him human and mark him off 
from animals. So it was in the remote Past and ao it is today. 
The only remedy for this dreadful malady lies in the repudiation 
and renunciation: by man of all masters and in the explicit 
recognition by him of God Almighty as his sole master and lord 
(slah and rabb). There is no way to his salvation except this ; for 
even if he were to become an atheist and heretic he would not be 
able to shake himself fre of all these masters (flakes and rabbs), 


This was the radioal reformation effected from time to time 
by the Prophets in the'life of humanity. They simed st the 
demolition of man’s supremacy over man. Their real mission 
was to deliver man from this injustice, this slavery of false 
gods, this tyranny of man over man, and this exploitation of the 
weak by the strong. Their object was to thrust back into their 
Proper limits those who had over-stepped them and to raiso to 
the proper level those who had been forced down from it. They 
endeavoured to evolve a social organisation based on human 
equality in which man should be neither the slave nor the 
master of his fellow-beings and in which all men should become 
the servants of one real Lord. The message of all the Prophets 
that came into the world was the same, namely : : 

“O my. people, worship Allah. There ia no élah what- 
ever for you except He”. (17 : 59, 75, 86 ; also 11: 50, 
61, 84), 

This was precisely what Nosh ssid; this ia exactly what 
Hud declared ; Salih affirmed the same truth ; Shoaib gave the 
same message, and the same doctrine was repeated and confirmed 
by Moses, Christ and by Prophet Muhammad (peace be upon 


1, Al-Madani, Al-ltsehafat al-sanyya fil-Ahadith al-Qudsiyya, Hadith 
No, 343, Daire’t al-Ma‘arif, Hyderabad (Decosn), 1323 A.H. 
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them all). The last of the Prophets, Muhammad (God's blessing 
and peace be upon him) said ; 

“I am only 6 warner, and there is no God save Allah, 
the One, the Absolute Lord of the heavens and the earth 
and all that is between them”. (38: 65-66) 

“Lo 1 Your Lord is Allah Who oreated the heavens 
and the earth in six days, then mounted Ho the Throne. 
He covereth the night with the day, whioh ie ix haste to 
follow and hath made the sin and the moon and the stars 
subservient by His command, His verily is all creation 
and (His verily is the) commandment”. (17 : 54) 

“Such is Allah, your Lord. There is no God save 
Him, the Creator.of all things, so worship Him. And He 
teketh care of all things”, (16; 102) 

“And they are not enjoined anything except that 
they should serve Allah, keeping religion pure for Him, as 
men by nsture upright”. (98: 5) 

“Come to a word common between us and between 
you, that wo shall worship none but Allsh, and that we 
shall ascribe no partner unto Him and that none of us 
shall take others for lords beside Allah”. (3: 64) 

This waa the proclamation that released the human soul 
from its fettets and set man’s intellectual and material powers 
free from the bonds of slavery that held them in subjection. It 
relioved them of the burden that weighed heavily upon them and 
was breaking their backs. It gave them a real charter of liberty 
and freedom. The Holy Qur'an refers to this marvellous achieve- 
ment of the Prophet of Islam when it says : 

“And he (the Prophet) relieves them of their burden 
and the chaina that were around them”. (7: 857) 


III 


FIRST. PRINCIPLE OF ISLAMIC 


POLITICAL. THEORY 4 
. The belief in the Unity and the Sovereignty of Allah is the 
foundation of the social and moral system propounded by the 
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Prophets, It is the very starting-point of the Islamio political 
philosophy. The basic principle of Islam is that human beings 
must, individually and collectively, surrender all rights on 
overlordship, legislation and exercising of authority over others, 
No one should be allowed to pass orders or make commands in 
his oton right and no one ought to accept the obligation to carry 
out such commands and obey such orders. None is entitled to 
make laws on his own authority and none ia obliged to abide by 
them, This right vests in Allah alone ; 
“The Authority reste with none but Allah, He com- 
mands you not to surrender to any one save Him. This is 
the right way (of life)”. (12: 40) 
“They ask : ‘have we also got some authority ?” Say.; 
‘all authority belonga to God alone’.” (3: 154) 
“Do not say wrongly with your tongues that this is 
lawful and that is unlawful”. (16 : 116) 
‘Whoso does not establish and decide by that which 
Allah hath revealed, such are disbelievers.”” (5 : 44) 
According to this theory, sovereignty belongs to Allah. He 
alone is the law-giver. No man, even if he be 2 prophet, has the 
right to order others ix his own right to do or not to do certain 
things. The Prophet himeelf is subject to God’a commands : 
“T do not follow anything except what is revealed to 
me”. (6: 50) 
Other people are required to obey the Prophet because he 
enunociates not his own but God’s commands : 
“We sent no messenger save that he should be obeyed 
by Allah's leave’. (4: 64) 
“They are the people unto whom We gave the Scrip- 
ture and Command and Prophethood”. (6: 90) 
“Ié is not (possible) for any human being unto whom 
Allah has givén ‘the Soripture and the Wisdom and the 
Prophethood that he should have thereafter said unto 
mankind : Become slaves of me instead of Allah; but 
(what he seid was) be ye faithful servants of the Lord”. 
(3: 79) 
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Thus the main characteristics of an Islamio State that can 
be deduced from these express statements of the Holy Qur’an 
are as follows :— 

(1) No person, class or group, not even the entire popula- 
tion of the state as a whole, can lay claim to sovereignty. God 
alone is the real sovereign ; all others are merely His subjects ; 

(2) God is the real law-giver and the authority of absolute 
legislation vests in Him. The believers cannot resort to totally 
independent legislation nor can they modify any law which God 
has laid dow, even if the desire to effect such legislation or 
change in Divine laws ia unanimous ;1 and 

(3) An Islamic state muat, in all respects, bo founded upon 
the law laid down by God through His Prophet, The govern- 
ment which runs such a state will be entitled to obdience in its 
capacity as 4 political agency set to enforce the laws of God 
and only in so far as it acts in that eapacity. If it disregards 
the law revealed by God, its commands will not be binding on 


the believers. 
IV 


THE ISLAMIC STATE 
ITS NATURE AND CHARACTERISTICS 


Tho preceding discussion makes it quite clear that Islam, 
speaking from the view-point of political philosophy, is the 
very antithesis of secular Western demooracy. The philosophi- 
cal foundation of Western democracy is the sovereignty of the 
people. In it, this type’ of absolute powers of legislation—of 
the determination of values and of the norms of behaviour— 
rest in the hands of the people. Law-making is their preroga- 
tive and legislation must correspond to the mood and temper of 
their opinion. If a particular piece of legislation is desired by 
the masses, however, ill-conceived, it may be from religious and 


1, Here the absolute right of legielation ia being discussed. In tho Ielamio 
political theory this right veats in Allah alone, As to the scope and 
extent of human legislation provided,by the Shari'ah iteelf please see 
Chapter 2 ‘Legislation and Jjtjhad in Islam' and Chapter 6 ‘Firet 
Principles of Islamic State’—Rdtter, 
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moral viewpoint, stepe have to be taken to place it on the 
statute book ; if the people dislike any law and demand its 
abrogation, howsoever just and Tightful, it might be, it has to 
be expunged forthwith. This is not the case in Islam. On this 
count, Islam has no trace of Western democracy. Islam, as al- 
ready explained, altogether repudiates the philosophy of popu- 
Jar sovereignty and rears its polity on the foundations of the 
sovereignty.of God and the vicegerency (Khilafat) of man.? 


Amore apt name for the Islamio polity would be the 
“kingdém of God” which is described in English as a ‘‘theo- 
cracy”. But Islamic theocracy is something altogether different 
from the theocracy of which Europe had a bitter experience 
wherein # priestly class, sharply marked off from the rest of the 
population, exercises unchecked domination and enforces laws 
of its own making in the name of God, thus virtually imposing 
its own divinity and godhood upon the common people.2 Such 
@ aystem of government is satenic rather than divine, Contrary 
to this, the theocracy built up by Islam is not ruled by any 
particular religious class but by whole community of Muslims 
including the rank and file. The entire Muslim population runs 
the state in accordance with the Book of God and the practice 
of His Prophet. If I were permitted to coin a new term, I 
would describe this system of government as a ‘theo-demo- - 
cracy”, that is to. say a divine democratic government, because 


1, Here it must be clearly understood thet democracy as a ‘philosophy’ 
and democracy as a ‘form of organisation’ are not the same thing. ‘In 
the form of organisation, Islam has its own system of democracy as is 
explained in the following pages. But asa philosophy, the two ée., 
Islam and Western democracy are basically different, rather opposed 
to each other.—Bditor, 


2, “Theocrasy: a form of government in which God (or a deity) ia 
reoognisod as the king or immediate ruler, end his laws aro taken os 
the atatute book of kingdom, these laws being usually administered 
by a priostly order se his ministtrs and agents ; herico (loosely) a 
system of government by a sacerdotal order claiming a divine commis- 
sion”, .Phe Shorter Oxford Dictionary, Val. 11, Oxford, 1986, p. 2166. 
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under it the Muslims have been given s limited popular sover- 
eignty under the suzerainty of God. The executive under this 
system of government is constituted by the general will of the 
Muslims who have also the right to depose it. All sdministra- 
tive matters and all questions about which no explicit injunc- 
tion is to be found in the Shari'ah are settled by the consensus 
of opinion among the Muslims. “Every Muslim who is capable 
and qualified to give a sound opinion on matters of Islamic 
law, is entitled to interpret the law of God when such interpre- 
tation becomes necessary. In this sense the Islamic polity isa 
democracy. But as has been explained above, it is a theocracy 
in the sense that where an explicit command of God or His 
Prophet already exists, no Muslim leader or legislature, or any 
religious scholar can form an independent judgment, not even 
all the. Muslims of the world put together, have any right to 
make the least alteration in it. f 

Before proceeding farther, I feel that I should put in a 
word of explanation as to why these limitations and restrictions 
have been placed upon popular sovereignty in Islam, and what 
js the nature of these limitations and restrictions. It may be 
aaid that God has, in this manner, taken away the liberty of 
human mind and intellect instead of safeguarding it a5 I was 
trying to prove. My reply is that God has retained the right of 
legislation in His own hand not in order to deprive man of his 
natural freedom but to safeguard that very freedom. His purpose 
is to save man from going astray and inviting hia own ruin. 

One can easily understand this point by attempting a little 
analysis of the so-called Western secular democracy. It is 
olaimed that this democracy is founded on popular sovereignty. 
But everybody knows that the people who constitute a state do 
not all of thom take part. either in legislation or in its administ- 
ration, They bave to delegate their sovereignty to their elected 
representatives so that the latter may make and enforee laws 
on their behalf, For this purpoge an electoral system ia set up. 
But as 8 divorce has been effected between politics and religion, 
and as a result of this secularisation, the society and particu- 
larly ite politically active elements have cessed to attach much 
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or any importance to morality and ethics, And this is also a 
fact that only those persons generally come to the top who can 
dupe the masses by their wealth, power and deceptive, propa- 
ganda, Although these representatives come into power by the 
votes of the common people, they soon set themselves up as an 
independent authority and assume the position of overlords 
(tlahs). They often make Jaws not in the best interest of the 
people who raised them to power but to further their own 
sectional and class interests, They impose their will on the 
people by virtue of the authority delegated to them by those 
over whom they rule. This is the situation which beseta people 
in England, America and in all those countries which claim to 
be the haven of secular democracy. 


Even if we overlook this aspect of the matter and admit 
that in these countries laws are made according to the wishes 
of the common people, it has been established by experience 
that the great mass of the common people are incapable of 
perceiving their own true interests. It is the natura] weakness 
of man that in most of the affairs concerning his life he takes 
into consideration only some one aspect of reslity and loses 
sight of other aspects. His judgments are usually onesided and 
he is swayed by emotions and desires to such an extent that 
rarely, if ever, can he judge important matters with the im- 
partiality and objectivity of scientific reason. Quite often he 
reject the ples of reason simply because it conflicts with his 
passions and dégires. I can dite many inatances in support of 
this contention but.‘to ‘avoid .prolixity I shall content mysolf 
with giving only one example : the Prohibition Law of 
America. It had been rationally and logically established that 
drinking is injurious to health, produces deleterious effects on 
mental and intellectual faculties and leads to disorder in hyman 
society. The American public accepted these facts. and agree to 
the enactment of the Prohibition Law. Accordingly the law 
was passed by the majority Vote. But when it was put into 
effect, the very same people by whose vote it had been passed, 
teyolted against it. The worst kinds of wine were illicitly 
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manufactured and consumed, and their use and consumption 
became more widespread than before. Crimes increased in 
number. And eventually drinking waa legalised: by the vote 
of the same people who had previously voted for its prohibiti- 
on. This sudden change in public opinion was not the result 
of any fresh scientific discovery or the revelation of new facts 
providing evidence against the advantages of prohibition, but 
because the people had been completely ensalved by their habit 
and could not forego the pleasure of self-indulgence. Thoy 
delegated their own sovereignty to the evil spirit in them and 
set up their own desire and passions at their “‘ilahs” (goda) at 
whose call they all wont in for the repeal of the vory law they 
had passed after having been convinced of its rationality and 
correctness, There are many other similar instances which go 
to prove that man is not competent to become an absolute 
legislator. Even if he secures deliverence from the service of 
other ilahs, he bocomes 4 slave to hie own petty passions and 
exalts the devil in him to the position of a supreme Lord. 
Limitations on human freedom, provided they are appropriate 
and do not deprive him of all initiative are absolutely nocessary 
in the interest of man himeelf.2 

That is why God has laid down those limits which in 
Islamic phraseology, are termed ‘Divine Limits’ (Hudud- Allah) 
These limits consist of certain principles, check and balances 
and specific injunctions in different spheres of life and activity, 
and they have been prescribed in order that man may be 
trained to lead a balanced and moderate life. They are intended 
to lay down the broad framework within which man ia free to 
legislate, decide his oWn affairs and frame subsidiary laws and 
regulations for his conduct. These limits he is not permitted to 


ion however igs: Who is to impose these restrictions ? 
According to the Islamic view it is only Allah the Crcator, the 
Nourisher, the All-Knowing Who is ontitled to imposs restrictions on 
human freedom and not any man, No manis entitled to do so, If 
any man arbitrarily imposes restrictions on human freedom, that ig 
despotism pure and simple. In Islam there ie xo place for euch 
despotism.—Hditer, = 
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overstep and if he does so, the whole scheme of his life will go 
away. 

Take for example man’s economic life. In this sphere God 
has placed certain restrictions on human freedom. The right to 
private property has been recognised, but it is qualified by the 
obligation to pay Zakat (poor dues) and the prohibition of 
interest, gambling and speculation. A specific law of inheritance 
for the distribution of property among the largest number of 
aurviving relations on the death of its owner.has beon laid 
down and certain forms of acquiring; accumulating and spending 
wealth have been declared unlawful. If people observe these 
just limits and regulate their affairs within these boundary 
walls, on the one hand their personal liberty is adequately safe- 
guarded and, on the other possibility of class war and domina- 
tion of one class over another, which begins with capitalist 
oppression and ends in working-class dictatorship, is safely and 
conveniently eliminated. 

Similarly in the sphere of family life, God haa prohibited 
the unrestricted intermingling of the sexes and prescribed 
purdah, recognised man’s guardianship of woman, and clearly 
defined the rights and duties of husband, wife and children. 
The laws of divorce and separation have been clearly set forth, 
conditional polygamy has been permitted and penalties for 
fornication and false accusations of adultery have been pres- 
cribed. He has thus laid down limits which, if observed by 
man, would stabilise his family life and make it a haven of 
peace and happiness. There would remain neither that tyranny 
of male over fomsle which makes family life an inferno of 
cruelty and oppression, nor that satanic flood of female liberty 
and licence which threatens to destroy human civilization in 
the West. : 

In like manner, for the preservation of human culture and 
society God has, by formulating the law of Qisas (Retaliation), 
commanding to out off the hands for theft, prohibiting wine. 
drinking, placing limitations on uncovering of one’s private 
parts and by laying down e few similar permanent rules and 
regulations, closed the door of sooial disorder for ever, I have 
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no time te present to you a complete list of all the Divine 
Limits and show in detail how essential each one of them is for 
maintaining equilibrium and poise in life. What I want to 
bring home to you here is that through these injunctions God 
has provided » permanent and immutable code of behaviour for 
man, and that it does not deprive him of any essential liberty 
nor does it dull the edge of his mental faculties. On the con- 
trary, it sete a straight and clear path before him, so that he 
may not, owing to his ignorance and weaknesses which he 
inherently possesses, lose himself in the maze of destruction and 
instead of wasting his faculties in the pursuit of wrong ends, he 
may follow the road that leads to success and progress in this 
world and the hereafter. If you have ever happened to visit » 
mountainous region, you must have noticed that in the winding 
mountain paths which are bounded by deep caves on the one 
side and lofty rocks on the other, the border of the road is 
barricaded and protected in such & way as to prevent travellers 
from straying towards the abyss by mistake. Are these barri- 
cades intended to deprive the way-farer of his liberty 4 No, ae 
a matter of fact, they are meant to protect him from destruc- 
tion ; to warn him at every bend of the dangers ahead and to 
show him the path leading to his destination. That precisely 
ig the purpose of the restrictions (hudud) which God haa laid 
down in His revealed Code, These limite determine what 
direction man should take in life’s journey and they guide him 
at every turn and pass and point out to him.the path of safety 
whioh he should steadfastly follow. 


As I have already stated, this oode enacted as it is by God, 
is unchangeable. You can, if you like, rebel against it, as some 
Muslim countries have done. But you cannot alter it. It will 
continue to be unalterable till the last day. It has its own 
avenues of growth and evolution, but no human being has any 
right to tamper with it. Whenever the Islamic State comes into 
existence, this.code would form itg fundamental law and will 
constitute the mainspring of all its legislation. Everyone who 
desires to remain » Muslim is under an obligation to follow the 
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Qur’an and the Sunnah which must constitute the basic law of | 
an Islamic State. 
The Purpase of the Istamic State 

The purpose of the etate that may be formed on the basis 
of the Qur’an and the Sunnah has also been laid down by God. 
The Qur’an says : 

“We verily sent Our mossengers with clear proofs, and 
revesled with them the Scripture and the Balance, that 
mankind may observe right measure; and We revealed 
iron, wherein is mighty power and (many) uses for man- 
kind”. (57: 25) 

In this verse steel symbolises political powor and the verso 
alao makes it clear that the mission of the prophets is to create 
conditions in which the mass of people will be assured of social 
justice in accordance with the standards enunciated by God in 
His Book which gives explicit instructions for » well-disciplined 
mode of life. tn another place God has said :— 

“(Muslims gre) those who, if We give them power in 
the land, establish the syatem of Salat (worship) and Zakat 
(poor dues) and enjoin virtue and forbid evil and inequity”. 

(22; 41) 

“You are the best community sent forth unto man- 
kind ; ye enjoin the Right coduot and forbid the wrong ! 
and ye believe in Allah.” (3: 110) 

It will readily become manifest to anyone who reflects upon 
these verses that the purpose of the state visualised by the Holy 
Qur’an is not negative but positive. The object of the state is 
not merely to prevent-people from exploiting each other to 
safeguard their liberty and to protect its subjects from foreiga 
invasion. It also aims at evolving and developing that well- 
balanced system of sosial justice which has been set forth by God 
in His Holy Book. Its object is te eradicate all forms of evil and 
to encourage all types of virtue and excellenes expressly men- 
tioned by God in the Holy Qur’an. For this purpose political 
power will be made use of as and when the occasion demands ; 
all means of propaganda and peaceful persuasion will be 
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employed ; the moral education of the people will iso be under- 
taken ; and social influence as well as the force of public opinion 
will be harnessed to the task. 
Islamic State is Universal aud All-Embracing 

A state of this sort cannot evidently restrict the scope of its 
activities. Its approach is universal and all-embracing. Its 
sphere of activity is coextensive with the whole of human life. 
It seeks to mould every aepéot of life and activity in consonance 
with its moral norms and programme of social reform. In suoh 
a state no one can regard any field of his affairs as personal and 
private. Considered from this aspect the Islamic State bears a 
kind of resemblance to the Fasciat and Communist states, 
But you will find later on that, despite its all-inclusivonoss, it is 
something vastly and basically different from the totslitarian 
and authoritarian states. Individual liberty is not suppressed 
under it nor is there any trace of dictatorship in it. It presents 
the middle course and embodies the best that the human society 
has ever evolved. Tho excellent balance and moderation that 
characterise the Islamio system of government and the precise 
distinctions made in it between right and wrong elicit from all 
men of honesty and intelligence the admiration and the admis- 
sion that such # balanced system could not have been framed by 
anyone‘but the Omniscient and All-Wise God. 
Islamic State is an Ideological State 

Another.characteristic of the Islamio State is that it is an 
ideological.stete. It is clear from a careful consideration of the 
Qur'an and the Sunnah that the state in Islam is based on an 
ideology and its objective is to establish that ideology. State 
ia an instrument of reform and must act likewise. It is a dictate 
of this very nature of the Islamic State that such a state should 
be run only by those who believe in the ideology’on which it is 
based and in the Divine Law which it is assigned to administer. 
The administrators of the Islamic State must be those whose 
whole life is devoted to the observanco and enforcement of this 
Law, who not only agree with its reformatory programme and 
fully believe in it but thoroughly comprehend its spirit and are. 
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acquainted with ite details. Islam does not recognise any geo- 
graphical, linguistic or colour bars in this respect, It puts for- 
ward its code of guidance and the scheme of its reform before all 
men. Whoever accepts this programme, no matter to what race, 
nation or country he may belong, can join the community that 
runs the Islamic State. But those who do not accept it are not 
entitled to have any hand in shaping the fundamental policy of 
the state. They can live within the confines of the state as non- 
Muslim citizens (zimmie). Specific rights and privileges have 
been accorded to them in the Islamic Law. A zimmi’s life, 
property and honour will be fully protected and if he ia capable 
of any service, his services wil] also be made use of, He will 
not,. however, be allowed to influence the basic policy of this 
ideological state. The Islamic State is based on a partioular 
ideology and it is the community which believes in the Islamic 
ideology that pilots it, Here again, we notice some sort of 
resemblance between the Islamio and the Communist states. 
But the treatment meted ont by the Communist states to per- 
sons holding creeds and ideologies other than its own bears no 
comparison with the attitude of the Islamic State, Unlike the 
Communist state, Islam does not impose its social principles on 
others by. force, nor does it confiscate their properties or unleash 
@ reign of terror by mass executions of the people and their 
transportation to the slave camps of Siberia. Islam does not 
want to eliminate ita minorities, it wants to protect them and 
give thom the freedom to live scoording to their own culture, 
The generous and just treatment which Islam has accorded to 
non-Muslims in an Islamic State and the fine distinction drawn 
by it between justice and injustice and good and evil will con- 
vince all those who are not prejudiced against it, that the 
prophets sent by God accomplish their task in an altogether 
different manner—something radically different and diametri- 
eally opposed to the way of the false reformers who strut about 
here and there on the stage of history’. 
L 4 This or — written in 1939 and fn it the author has dealt with the 
theoretical sepoct of the problem only. In his later articles bas 
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THE THEORY OF THE CALIPHATE 
AND THE NATURE OF DEMOCRACY IN ISLAM 


I will now try to give s brief exposition of the composition 
and structure of the Islamic State. Ihave already stated that 
in Islam, God alone is the real sovereign. Keeping this cardinal 
principle in mind if wo consider the position of those persons 
who set out to enforce God’s law on earth, it is but natural to 
say that they should be regarded as representatives of the 
Supreme Ruler. Islam has assigned precisely that very position 
to them. Accordingly the Holy Qur’an says :— 

‘Allah has promised to those among you who believe 
and do righteous deeds that He will assuredly make them 
to succeed (the present rulers) and grant them vicegerenoy 
in the land just as He made thoss before them to succeed 
(others).” (24 : 55) 


disoused the practical aspects as well, In his article on tho ‘Rights 

of Non-Muslime in Islamic State' (see Chapter VIII) he writes : 
“However, in regard to « parliament or a legislature of the 

modern conception, which is considerably different from Shura in ita 

traditional sense, thie rule could be relaxed to allow non-Muslims to 

become ite members provided that it has been fully ensured in the 

Constitution that : 

(3) It would be ultra vires of the parliament or the legislature to enact 
any law which is repugnant to the Qur’an and ths Suunah ~ 

(#) The Qur'an and’ the Sunnah would be the chief source of the publio 
lew of the land, 

(sit) The head of the state or the essenting authority would necessarily 
be a Muslim, With these provisions ensured, the sphere of 
influence of non-Muslims would be limited to matters relating to 
the general problems of the country or te the ‘interests of 
minorities concerned end their participation would not damage 
the fundamental requirements of Islam". 

The nori-Muslims cannot occupy key-posts—posts from where the 

ideplogieal policy of the state can be itfiuenced—but they ean occupy 
genersi administrative posts and can act in the servive of the state, 

For a detailed discussion of their position see Chapter VIII,—Editor. 


Political Theory of Islam 109 


The verse illuetrates very clearly the Islamic theory of 
state. Two fundamental points emerge from it : 

1. The first point is that. Islam uses the term ‘vicegerency’ 
(khélafat) instead of sovereignty. Since, according to Islam, 
sovereignty belongs to God alone, anyone who holds power and 
rules in accordance with the laws of God would undoubtedly be 
the vicegerent of the Supreme Ruler and will not be authorized 
to exercise any powers other than those delegated to him. 

2. The second point stated in the verse is that the power 
to rule over the earth has been promised to the whole community 
of believers ; it has not been stated that any particular person or 

 elass among them will be raised to that position, From thia it 
follows that all believers are repositories of the Caliphate. The 
Celiphate granted by God to tho faithful is the popular vice- 
gerency and not a limited one. There is no reservation in favour 
of any family, class or race. Every believer is & Caliph of God 
in his individual capacity. By virtue of this position he is in- 
dividually responsible to God. The Holy Prophet has said : 
“Everyone of you is a ruler and everyone in answerable for his 
subjects”. Thus one Caliph is in no way inferior to another. 

Thia is the real foundation of democracy in Islam. The 
following points emerge from an analysis of this conception of 
popular vicegerency : 

(a) A society in which everyone is a caliph of God and an 
equal participant in this caliphate, cannot tolerate any olass 
divisions based on distinctions of birth and social position. All 
men enjoy equal status and position in such @ society. The only 
criterion of superiority in this social order is personal abili¢y and 
character. Thisis what has been repeatedly and explicitly 
assorted by the Holy Prophet : 

“fo one is superior to another except in point of faith 
and piety. All mon are descended from Adam and Adam 
waa made of clay”. " 

«(An Arab has no superiority over e non-Arab nor 6 non- 
Arab over an Arab ; neither doew a white man posseqs Suy 
superiority over ¢ black man nor s black mea over & white 
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one, except in point of piety”, 

After the conquest of Mecoa, when the whole of Arabia 
came under the dominion of the Talamio State, the Holy Prophet 
addressing the members of his own clan, who in the days before 
Islam enjoyed the same status in Arabia as the Brahmins did in 
ancient India, said : 

“O people of Qurayish | Allah has rooted out your 
heughtiness of the days of Ignorance and the pride of 
ancestry. O men, all of you are descended from Adam and 
Adam was made of olay. There is no pride whatever in 
ancestry; there is no merit in an Arab as against a non-Arab 
nor ine non-Arab as against an Arab. Verily the most 
meritorious among you in the eyes of God is he who is the 
most pious”, 

(b) In such @ society no individual or group of individuals 
will suffer any disability on account of birth, social status, or 
profession that may in any way impede the growth of his 
faculties or hamper the development of his Personality, Every 
one would enjoy equal opportunities of progress. The way would 
be left open for him to make as much progress as possible 
according to his inborn capacity and personal merits without 
prejudice to similar rights of other people. Thus, unrestricted 
scope for personal achievement hae always been the hallmark of 
Islamic society. Slaves and their descendants were appointed as 
military officers and governors of Provinces, and noblemen 
belonging to the highest families did not feel ashamed to serve 
under them. Cobblers who used to stitch and mend shoes rose 
in the social scale and became leaders of highest order (imama) : 
Weavers and clothsellers became judges, muftis and jurists and 
to this day they are reckoned as the heroes of Islam, Tho Holy 
Prophet has said : 

“Listen and obey even if a negro is appointed as aruler 
over you”. bs 
{c) There is no room in such a society for the dictatorship of 

any person or group of persons sinod everyone is a caliph of God 
here’n. No person or group of Persons is entitled to become an 
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absolute ruler by depriving the rank and file of their inherent 
right of caliphate. The position of aman who is selected to 
conduct the affsirs of the state is no more than this : that all 
Muslims (or, technically speaking, all caliphs of. God) delegate 
their caliphate to him for administrative purposes. He is 
answerable to God on the one hand and on the other to his fellow 
‘caliphs’ who bave delegated their authority to him. Now, if he 
raises himself to the position of an irresponsible absolute ruler, 
that is to say, a dictator he assumes the character of a usurper 
rather than a caliph, because dictatorship: is the negation of 
popular vicegerency. No doubt the Islamic State is an all- 
embracing state and comprises within its aphere all departments 
of life, but thia all-inclusiveness and universality are based upon 
the universality of Divine Law which au Islamio ruler has to 
observe and enforce, The guidance given by God about every 
aspect of life wi ' certainly be enforced in its entirety. But an 
Islamic ruler cannot depart from these instructions and edopt 4 
policy of regimontation of his own, He cannot force people to 
follow or not to follow # particular profeasion ; to learn or not 
to learn a special art ; to use or not to use a certain script ; to 
wear or not to wear @ certain dress and to educate or not to 
educate their children in a certain manner, The powers which 
the dictators of Russia, Germany and. Italy have appropriated 
or which Ataturk has exercised in Turkey have not been granted 
by Islam to its Amir (leader). Besides this, another important 
point is that in Islam every individual is held personally answer- 
able to God. This personal responsibility cannot be shared by 
anyone else. Hence, an individual enjoys fall liberty to choose 
whichever path he likes aad to develop his faculties in any direction 
that suits his nataral gifts. If the leader obstructs him or obat- 
ructs the growth of his personality, he will himself be punished 
by God for this tryanny. That is precisely the reason why there 
is not the slightest trace of regimentation in the rule of the 
Holy Prophet and of his rightly-guided Caliphs ; and 


(d) In such @ society every sane and adult Muslim, male or 
female, is entitled to express his-or her opinion, for each one of 
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them is the repository of the caliphate. God has made this 
caliphate cofiditional, not upon any partioular standard of wealth 
or competeace but only upon faith and good conduct. Therefore 
sll Muslims have equal freedom to express their opinions, 


Equilibriam Between Individualiem and Collectivism 


Islam seeks to set up, on the one hand, this superlative 
democracy and on the other it has put an end to thet indivi- 
dualism which militates against the health of the body politic. 
The relations between the individual and the society have been 
Tegulated in such a manner that neither the personality of the 
individual suffers any diminution, or corrosion as it does in the 
Communist and Fascist social aystem, nor is the individual 
allowed to exceed his bounds to auch an extent as to become 
harmful to the community, as happens in the Western demo- 
oracies, In Islam, the purpose of an individual’s life is the same 
ae. that of the life of the community, namely, the execution and 
enforcement of Divine Law and the acquisition of God's plea- 
sure, Moreover, Islam has, after safeguarding the righte of the 
individual, imposed upon him certain duties towards the 
community. In this way requirements of individueliem and 
collectivism have been so well harmonised that the individual is | 
afforded the fullest opportunity to develop his potentialities and 
is thus enabled to employ his developed faculties in the service 
of the community at large, 

These are, briefly, the basic principles and essential features 
of the Islamio political theory.1 


* 
1. To avoid repetition, the Editor has deleted those portions of the essay 
telated to the problema, discussed in detajlin Chapter 7—Zditor, 


Chapter 5 


Political Concepts of 
the Qur’an 


THE Qur'an is a complete code for mankind and 
provides guidance for man in all walks of his life. 
It has its own concepts of ethics, politics, economics 
and sociology. In the following articles an attempt 
has been made to present some of the basic political 
concepts of the Qur’an. 


Maulana Mandudi has written a Tafsir (Common. 
tary) of the Qur’an under the title Tafhim al-Qur'an. 
Thia great work has been completed in six volumes 
and published recently. Tafhim al-Qur’an contains, 
‘inter alia, very valuable discussion of all the moral 
and social concepts of the Qur’an. The present art- 
iclo is in the nature of a logical compilation of tho 
disoussions, in so far ag they relate to the political 
concepts, The Editor has added some notes here and 
there to maintain the continuity and to distinguish 
the editorial notes from the text, the two have been 
aligned differently. —Editor. 


POLITICAL CONCEPTS OF THE QUR'AN 


JHE chief chracteristic of Islamic ideology is that it does 

not admit a conflict, nay, not even a significant separation 
between life spiritual and life mundane, It does not confine 
itself merely to purifying the spirit and the morals, Its domain 
extends to the entire gamut of life. It wants to mould indivi- 
dual as well as the social behaviour upon healthy pattern, so 
that the Kingdom of God may really be established on the 
earth and so that peace, contentment and well being may fill the 
world as wator fills the oceans. The political concepts of tho 
Qur’an spring from this unique approach to life and its concept 
of man’s place in the univorse. That is why it is necessary that 
before we proceed to discuss the major political concepts of the 
Qur’an we ought to have a clear idea of the Quranio concept 
of life, 

I 


THE QURANIC’ CONCEPT OF LIFE 


There are certain basic postulates which must be under- 
atood at the very outset. These postulates are as follows : 
Basic Postalates 


1. God, Who is the Creator, the Ruler and the Lord of the 
Universe, created man and provided him with temporary abode 
in that part of His vast kingdom (cosmos) which is known aa 
the earth. He has endowed man with the faculties of thinking 
and understanding and has given him the power to distinguish 
right from wrong. Man has also been invested with freedom of 
will and choice and the power to use the resources of the world 
in any manner he likes. In short, man has been given a sort 
of autonomy while being appointed God’s vicegerent on earth.. 

2, Before assigning to man thé vicegerency on the earth, 
God made it explicitly clear to him that He alone is the Lord, 
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“the Ruler and the Deity. As such the entire Universe and all 
the oréatures in it (including man) must submit to Him. alone. 
Man must not think himself totally free and should know that 
this earth is not his permanent abode He haa heen made te 
Hve upon it only during the period of his probation and in due 
course he will return unto his Lord, to be judged according to 
the way he has utilised the period of probation. The only 
tight course for man is to acknowledge God as the only Lord, 
the Sustainer and the Deity and to follow His Guidance and 
His precepts in all aspects of life, Man must live this life with 
the realisation that he is to be Judged and his sole objective 
should be to merit the pleasure of Allah so 48 to emerge success. 
ful in the final test. Conduct contrary to this would lead man 
on to the evil path. If man follows the course of pioty and 
godliness (which he is free to choose and follow) he will succeed 
in this world and in the next—in this world he will have a lifo 
of peace and contentment and in the hereafter ho will qualify 
himself for the heaven of eternal bliss, @l-Jannak. And if he 
chooses to follow the other course; i.¢,, that of Godlessness and 
-evil (which he is equally free to choose and follow) his life will 
be one of corruption, disruption and frustration in this world 
and he will meet colossal misfortune in the life to come—that 
abode of pain and misory which is called Hell. 

. 3. After administering this warning God sent man upon 
the earth and provided the very first human beings (Adam an@ 
Eve) with His Guidance in accordance with which men were to 
live on the earth. Thus man's life on this earth did not begin 
in utter darkness. The very first man was provided with a 
burning torch of light and guidance so that humanity may 
attain to its glorious destiny, The first man received revealed 
knowledge from God Himself. He had knowledgo of the reality 
and was given the code of life by following which he could have 
« life of bliss. This code of life was Islam, the attitude of com- 
plete submission to Aliah, the Creator of man and the whole uni- 
verse. It was this religion whioh Adam, the frat man, passed 
down to posterity. Bat later goasrat ions gradually drifted away 
trom the right path and adopted different, erroneous ways of 
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life. Out of negligence they lost their original religion or out 
of mischief they adulterated and perverted it. They associated 
with God innumerable human beings, non-human objects and 
imaginary beings as deities and indulged in shirk (polytheism) 
of the worst type. They mixed up the pure teachings of God 
with strange myths, ideas and philosophios and thus produced 
a jungle of religions and cults. They discarded the God given 
principles of social ethics.and collective morality, the Shari'ah, 
and duprived the human life of peace and tranquillity. 

4. Although men departed from the path of truth, disre- 
garded and perverted the Shari‘ak and some of them even 
revolted against the code of Divine Guidance, yet God did not 
forthwith destroy them or force them to the right course. 
Forced conversion to the right path was not in keeping with 
the autonomy he had given to man. Instead, God appointed 
certain virtuous persons from emongst the people themselves, 
to discharge the responsibility of recalling and guiding men. to 
the right path during their sojourn on the earth. These men 
believed in God and lived in a life of obedience to Him. He 
honoured them by his revelations end gave them the know- 
ledge of reality. These men, known as prophets, were assigned 
the job of presenting the message of truth to the humanity ask- 
ing the people to the path of the Lord. 

5. These prophets were raised in all epochs, in all lands 
and in all nations. Their number excesds many thousands, All 
of them brought the same message, all of them advocated the 
same way of life (Deen) i.e., the way which was revealed to man 
on the first day of his existence. All of them followed the same 
guidance : the guidance which was prescribed by the Lord for 
man at the outset of civilization. All of them stood for the 
same mission : they called men to the religion of Islam, asked 
those who accepted the Divine Guidance to live in accordance 
with it and organised them into a movement for the eatablish- 
ment of the Divine Law and for putting an end to all deviations 
from the Right Path. Every prophet tried to fulfil this mission 
in the best possible way. But a great number of people never 
accepted their-guidance and those who accepted it, gradually 
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drifted astray and after @ lapse of time lost the guidance « or 
distorted it with innovations and perversions. + 

6, At last God raised Prophet Muhammad (peace be on 
him) in the land of Arabie and assigned to him thé completion 
of the mission for which earlier prophets were ordained. The 
message of Muhammad (peace be on him) was for entire man- 
kind. He presented anew the teachings of Islam in their pris- 
tine form and provided humanity once again with the Divine 
Guidance. He organised all those who accepted his mossage 
into one ummah which was charged with reconstructing its own 
life in accordance with the teachings of Islam, with calling 
humanity'to the path of rizhteousness and with establishing 
the -Word of God on the earth. This guidance is enshrined in 
the Holy Qur’an which constitutes the only right code of con- 
duct for the mankind.t 
Islamic Concept of Life 

These are the basic postulates which, on the one hand, 
reveal God’s design for providing guidance for man in this 
world and, on the other, define the nature, position and status 
of man in it. Now let us study the foundations on which the 
Qur'an rears man’s relationship with Allah and the concept of 
life which naturally follows from that relationship, 

The Qur’an deals with this problem on many an occasion 
but the entire concept of life envisaged by it is epitomised in 
the following verse : 

“Verily Allah hath bought of the believers their lives 
and their properties for the price that theirs shall bo the 
Paradise : so they fight in the way of Allah and slay and 
are slain. It (i.2., the promise of the Paradise) is a promise 
which is binding on him in the Torah and the Injeel and the 
Qur'an.. And who is more faithful unto hia covenant ‘than 
Allah ? Rejoice then in youf in bargain that ye have made, 
for that is the supreme triumph”. (9: 111) 

In the above verse the nature of the relationship which 
comes into existence between man and God because of Jmin 


1, Abul Ada Maududi, Pafhim al-Quran, Vol. 1, Lahore, 1951, pp, 19-14, 
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(the act of reposing faith in Allah) has been called a “pargain’. 
Thia means that Imdn in Allah is not a mere metaphysical 
concept ; it is in the nature of a contract by which man barters 
his life and his belongings with Allah in exchange for the pro- 
mise of Paradise in the life-hereafter. God, so to say, purchases 
a believer's life and property and promises, by way of price, the 
award of Paradise in the life after death. This concept of 
bargain has important implications and we should therefore 
first of all clearly understand its naturo and meaning. 

The fact of the nature is that each and everything in thie 
world belongs to Allah, He is the real owner of it all. As such, 
man’s life and riches which are part of this world, also belong 
to Him, because it is He Who created them and it is He Who 
hes assigned them toeach man for his use. - Looking at the 
problem’ from this angle the question of any sale or purchase 
does not aris at all. God is the real owner, thero is no question 
of His purchasing what is already His. Manis not their real 
owner, he has no title to sell them. But there is one thing 
which has been conferred on man and which tow belongs fully 
to him, and that is his free will, the freedom of choice follow- 
ing or not following the path ‘of Allah. As man hes been 
endowed with free will in this respect, he is free to ackaowledge 
or not to acknowledge the reality of things, Although this 
freedom of will and choice that man possesses, does not auto- 
matically make him the zeal owner of all the energies end 
resources of which he has command, nor doos ho acquire the 
title to utilise them in any way he likes, not his acknowledg- 
ment of reality or refusal to do so does in any way affect the 
reality as such, yet it does mean that he is free to acknowledge 
the sovercignty of God and His overlordship on his own life 
and belongings or. rofuse to acknowledge it and to arrogate to 
himself the position of independence, He may, if he likes, deem 
himself free from all obligations to the Lord and may think 
that he enjoys the rights and powers over all thet he has and 
may use them according to his own wishes, unfettered Ly any 
higher command. This is how and where the question of 
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bargain comes in, This bargain does not mean that God is 
purchasing something which belongs to man. Its real nature is 
this : All creation belongs to God but he hes bestowed certain 
things on man to be used by him as a trust from God. And man 
has been given the full freedom to honestly fulfil the trust or 
to betray it. Now God demands thet man should willingly and 
voluntarily (and not under duress or compulsion} acknowledge 
those things as His which reatly belong to Him and should use 
them as a trust from God and not as his own to do with as he 
pleases. Thus a man who voluntarily renounces the freedom to 
refuse God’s supremacy and instead acknowledges His overlord- 
ship, so to aay; ‘sells’ his ‘autonomy’ (which too is a gift from 
God and not man’s own) to God and gets in return God’s pro- 
mise of eternal bliss that is Paradiso, A man who makes such 
a bargain is a Mo’min (believer) and Iman (belief) is the Islamic 
name for this contract ; and the one who chooses not to enter 
into this contract or after making such contract adopts a bo- 
haviour in contravention thereof amounting to breach of that 
contract, ‘is a Kafir and the attempt to avoid or abrogate this 
contract is technically known as Kur. 

Such is the naturo of the contract, Now let us briefly study 

its various stipulations. 

1, God has put man to serious trial on two counts :-— 

(a) He has left man free, but even after giving him that 
freedom He wishes to see whether or not man realises 
his true position; whether he remains honest and 
steadfast and maintains loyalty and allegiance to tho 
Lord or loses his head and revalts against his own 
Creator ; whether he behaves like a gentleman or 
tramples underfoot all values of decency and starts 
playing such fantastic tricks as make the angels weep. 


ee 
1. fhe translator "as here tried tp borrow the words of Shakespeare whe 
has beautifully protrayed this attitude of man in the followingeoupl: t: 
Mon, proud man, 
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(b) He wante to see whether man is prepared to have such 
confidence in God. as to offer his life and wealth in 
return for what is a promiee that is to materialise in 
the next world—and whether he is prepared to surren- 
der his adtonomy and all the charms which it has, in 
exchange for a promise about the future, 

2, It is-an accepted principle of Islamic law that Iman ooa- 
sists in adherence to a certain set of doctrines and whosoever 
reposes faith in doctrines booomes a Mo’min. No one hes s 
rigut to denounce such a man aa non-believer or drive him out 
of the fold of thé ummah, save when there is explicit proof of 
falsity or of renunciation of the belief. This is the legal aspect 
of the problem. But in the eyes of the Lord, only that Iman 
ig valuable which consists in complete surrender of one’s will 
and choice to the will of Allah. It is that state of thought and 
action wherein man submits himself fully to Allah, renouncing 
all claim to his own supremacy, It is something that comes 
from tho heart. It is an attitude of the mind and propates man 
for a certain course of action. If a man recites Kalima, owns 
the contract and even performs his prayers and other scts of 
worship, but in his heart he regards himself ss the owner and 
the dispenser of his physical and mental powers and of his 
moral and material resources, uses them to his own liking and 
upholds his freedom of will, then, however much the people 
may look upon him as mo'min, in the eyes of God he will be & 
non-believer, for he has, in fact, not really entered into the 
bargain which according to the Qur’sa is the essence of Iman. 
Ife man does not use his powers and resources in the way God 
hes prescribed for him and instead uses them in pursuits which 
God has prohibited, it clearly shows that either he has not 
pledged his life and property to Allah or even after pledging 
them to Him, he falsifies the pledge by his conduct. 

8. This nature of Jman makes the Islamic way of life. 
distinct from, nay, the very opposite of the non-Islamic way of 
“Plays such fantastic tricks before heaven. 


As make tho angels weep.—Sbakesponre. Measure for Measure 
{Isabotla), Act IT, So. II, 
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life. A Muslim who hes real faith in Allah, makes every aspect 
of his life subservient to the Will of Allah. His entire life is 
one of obedience and surrender and he never behaves in an 
arrogant or an autonomous way, save in s moment of 
forgetfulness. And after such @ lapse as soon as he becomes 
conscious of it he again readdresses himself to his Lord and 
repents of his error. Similarly a group of people or a society 
which consist of true Muslims oan never break away from the 
Law of their Lord. Its political order, its social policy, its 
onlture, its economic ideology, its legal system and its 
international policy must all be in tone with the Code of 
Guidance revealed by Allsh and must, in no way, contravene it. 
And if ever through errror any contravention is committed, it 
must on realising this, correct this immediately and return 
forthwith to the state of subservience to the Law of God, It 
is the way of the non-believers to fee! free from God’s 
Guidance and to behave as one’s own master. Whoever adopts 
such o policy is, even though he may bear a name silmilar to 
that of a Muslim, treading the Satanic path and following the 
way of the non-believers. : 


4. The Will of God, which it is obligatory upon man to 
follow, is the one which God Himself has revealed for man’a 
guidance, The Will of God is not to be determined by man 
himself, God has Himself clearly enunciated it and there is no 
ambiguity about it. Therefore if persen or society is honest 
and steadfast in ite contract with Allah, it must scrupulously 
fashion its entire life in accordance with the Book of God and 
the Sunnah of the Prophet (peace be on him), 

A little reflection will show that these stipulations are 
logically implicit in the bargain and it is aleo clear from the 
above discussion why the payment of the ‘price’ has been post- 
poned to the life after death. Paradise is not the reward for the 
mere profession of the bargain, it isthe reward for the feithful 
execution of the contract. Unless the contract is fully executed 
and the actual life-behaviour of the ‘vendor’ complies with the 
terms of the contract he does, not become entitled to the reward, 
Thus the ‘sale’ is concluded only at the last moment of vendor’s 
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life and as such it is natural that the reward should be given to 
him in the life-hereafter. 

There is another significant point which emorges for the 
study of the verse quoted above with reference te its context, 
In the verses preceding it, reference has been made tu the people 
who professed Imd@x and promised a life of obedience, but when 
the hour of trial came they proved uncqual to the task. Some 
neglected the call of the hour and betrayod the cause, Others 
played open tricks of hypoorisy and rofused to sacrifice their 
lives and riches in the Cause of Allah. The Qur’an, after 
exposing these poople and criticising their insincerity and 
hypocrisy, makos it clear that Iman is a contract, a form of 
pledge, between man and God. It doos not consist in a mere 
profosyion of belief in Allah. It is an acknowledgement of the 
fact that Allah alone is our Lord, Sovereign and Ruler and 
that everything that man has, including his own life, belongs 
to Him and must be used in accordance with His directives, 
Ifa Muslim adopts a contrary course, he is insincere in his 
profession of faith. True believers are only those who have 
veally sold their lives and all thet they possess to God and who’ 
follow His dictates in all.fields of activity. They stake their 
all in obedience to. the Commands of the Lord, and do not 
deviate even an inch from the path of loyalty to God. Suoh 
alone are the true believers. 

Some people object that the promise referred to in the verse 
does not occur in Jnjeet (Gospel) or Taurat (forah). So far as 
Injeel is concerned we find the following verses in it : 

“Blessed are they which arepersecuted for righteousness’ 
sake : for their's is the Kingdom of heaven’”.1 


“Ho that findeth his life shall lose it ; and he that Joseth 
his life for my sake shall find it’””.2 


“And every one that hath forsaken houses, or brethren, 
or sisters, or father, or mother, or wife. ar children, or 


1, New Testament, St. Matthew. 4: lo. 
2. Thid, St. Meatthrew, 19 : 39, 
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Jands, for my name’s sake, shall receive an hundredfold, 

and shall inherit everlasting life”. 

This is what we find in the Injeel as it exists at present and 
the above verses convey more or loss the very same ides as is 
given by the verses quoted from the Qur’an, As to the Taurat 
{the first five books of tho Bible) it is correct that it does not 
contain a clear atatement to thia effect. But that is not all 
important, for the Tuurat as it is today, is devoid of even clear 
concept of life after death, of the Day of Judgment and of the 
Reward and Punishment in the next world, although those have 
always been an inseparable part of the religion of God. It ie in 
no way correct to think that the real Taurat too was devoid of 
these concepts. The fact is that Jews became. av materialistic 
in their approach in the days of their decadence that they could 
not think of any greater reward than material and worldly 
prosperity. So in the rewriting of the Y'aurat they reduced the 
concept of Paradise and reward in tho hereafter to that of 
material bliss of this world and regarded the promised land of 
Palestine as the peradise. Thus we find in the Taurat that :— 

“Hear, O Israel : The Lord our God is one Lord ; and 
thou shalt love the Lord thy God with all thine heart, and 
with all thy soul and with all thy might”? 

“Ig not He thy Father that hath bought thee ? Hath 

He not made theo and established thee” %® 

But the reward for this devotion to the Lord, described in 
the Taurat, is thaf you shall become the owners of the land 
wherein milk and honey flow é.e., Palestine ! The reasen for this 
in that firstly, the Taurat available to us is incomplete and many 
of its parts have been lost and destroyed and secondly, it does 
not consist of the unadulterated teachings of God ; instead 
there have been intermingled in it the teachings of God and the 
national traditions, racial prejudices, myths, aspirations, 

. interpretations otc., of the Jewish people, That is why it ia , 


1, Newtestament, St. Matthew, 19 : 20, 
2. Old Testament, Deuteronomy, 6: 4. 
3. Ibid., Deuteronomy, 32 : 6. 


5, 


164 The Islamic Law and Constitution 


not generally possible to distinguish the word of God from the 
word of man, In such 4 situation the absence of a clear 
statoment in the present 7aurat does not affect the claim of the 
Qur'an as to God's promise to man.t 


II 
NECESSITY FOR AN ISLAMIC STATE 


The Islamic concept of life as envisaged in the Qur’an is that 
man should devote his entire life to the causes of Allah, Whose 
injunctions should be followed ia all the fields of human activity. 
The Qur'an not only lays down principles of morality and ethics, 
but also gives guidance in the political, social and economic 
fields. It prescribes punishments for certain crimes and 
enunciates principles of monetary and fiscal policy. These 
cannot be translated into practice unless there ia a State to 
enforce them. And herein lies the necessity of an Islamic State. 

This concept is presented in the following verses of the 
Qur’an :—- 

“The adulterer and the adulteress, scourge ye each one 
of them (with) a hundred stripes. And let not pity for the 
twain withhold you from obedience to the din of (i.¢., way 
of life proscribed by) Allah, if ye believe in Allah and the- 
Last Day”. (24 ; 2) 

A very basic point emerges from this verse. Hore the 


1, Lafhim al-Qur'an, Vol. 11, pp, 285-239. 
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only be a partial enforcement of it and not a total ono. And if 
instead of God-given laws some other laws are adopted, it means 
nothing short of rejection of the din as such.! 
; Another verse of the Qur’an which throws light on this 
problem is as follows :— 

“Say : O my Lord! let my entry be by the Gate, of 

Truth and Honour ; and likewise my exit be by the Gate of 

Truth and Honour ; And grant me from Thy presence & 

ruling authority to add me”. (17 : 80) 

That ig, either grant power to mo or grant me the assistance 
of any ruling authority, or state, so that I may with the force 
and the resources of the coercive power of the State establish 
virtuo, eradicate evil, put an end to corruption, vulgarity and 
sin, set at right disruption which has spread throughout social 
life and administer justice according to Thy revealed Jaw. This 
is whet thie verse means s0 is also clear from the interpretation 
placed upon it by Hasan Basri, Qatada, Ibn Jarir and Ibn Kathir. 
This view is further supported by the hadith : “Allah brings to 
anend through tho State what He does not oradicate through 
the Qur’an”’. 

Thia shows that reforms which Islam wants to bring about 
cannot be carried out merely by sermons. Political power is 
essential for their achievement. And as the above prayer haa 
been taught by none other than Allah to His own prophet, it also 
shows that the struggle for obtaining control over tho organs of 
the State, when motivated by the urge to establish the din and 
the Islamic Shari'ah and to enforce the Islamio injunctions, is 
not only permissible but is positively desirable and as such 
obligatory. Those who regard auch an endesvour as something 
mean and this worldly or characterise it as “powoer-seeking” are 
totally mistaken. If a person strives for porsons! glory and wants 

to gain power for personal ends, fhat is certainly to be condemn- 
ed. It is un-Islamic. But if power is being sought to establish the 
din of Allah, then it is an undieputed act of Godliness and 


1, Moududi, Tefhim al-Qur’an, Vol, 10, Suaah al-Nur, p, 343. 
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piety and must not be confused with power thirstiness.1 


Ill 
SOVEREIGNTY OF GOD 


The next and the most fundamental and most revolutionary 
Political concept of the Qur’an is the sovereignty of God over 
the entire life of man. So far as the concept of the sovereignty 
of God over the universo is concerned, it is accepted by most 
of the people but what: the Qur'an demande is that they must 
also acknowledge Him as the Sovereign in his moral, social, 
oultural, economic and political sphere of life. 

Students of political science know how vexed the isaue of 
sovereignty has become in the present age. It is perhaps the 
most-disputed issue of politica! scienca and a good many 
thinkers have even pleaded that the problem is so confusing 
that it would be better if the political theorists discard it 
altogether. Not only aro there theoretical and Jogical anomalies 
but also the development of internationalism seems to have 
more or less rendered the coucopt of national sovereignty 
obsolete. The root cause of all the difficulties in respect to 
this question is a basic fallacy ; the political philosophers have 
tried to place the cap of sovereignty on man a being for whom it 
was never Intended and whom it can therefore never fit. Keeping 
in view the attributes of the sovereign, no human being or 
human organisstion oan really claim title to it, And when 
sovereignty is forced upon human beings, it results in confusion 
on all hands. 

The Quranic concept of sovereignty is simple. God is 
the Creator of the Universe. He is its real Sustainer and 
Ruler. it is His Will that prevails in the cosmos all around. 
As all creation is His, His command should also be established 
and obeyed in man’s Society. He is the real Sovereign and 
His Wil should reign supreme as the Law. 

The above view of soversignty is presented in the 

. 


L. Fafhim al-Qur’an, Vol, Il, p. 638, 
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following verses of the Holy Qur’an : 
(a) Prophet Joseph (God’s blessing be on him), on announc- , 


ing the mission entrusted to him, declared : 


“Verily I have abandoned the creed on a people who 
"believe not in Allah and who are disbelievers in the Here- 
after. And I have followed the religion of my fathers, 
Abraham dnd Isaac and Jacob, It never was for us to 
attribute aught as partner to Allah. This is the bounty of 
Allah unto us and unto mankind ; but most give not thanks. 
O my fellow prisonora | are diverse lords better, or Allah, 
‘the Ono, the Suhdure #4 Those whom ye worship beside 
Him are but names which yo have named, ye and your 
fathers, Allah hath revealed no sanction for them, The 
Authority resta with Allah alone, Who hath Commanded 
you that yo obay none save Him. This is the right religion, 
but most men know not”. (12: 37—40} 

This is one of the best and most eloquent arguments 
for Terehved and contains many important points for con- 
sideration 2 
(1) This, porhaps, is the Grst public spoech of Joseph as a 


prophet. The earlier verses of the Qur’an, in so far as they relate 
to him deal with his unblemishod character and his life of virtue 
and integrity. Now we find that he has begun his practical work 
asa prophet. It also seems to be the first occasion for him in 
Egypt to reveal his real identity, /.¢., being the kin of Abraham 
and Isaac and Jacob. It is hore that he tells the people that he 
is not propounding anything new—that his message is the same 
as that of the earlior prophots. He also tells the people that he 
belongs to the same international movement for Tawheed whose 


1, 


The original word is al-Zahhar, which secording to Lanc’s ‘Arabio« 
English Lexicon’ means: Tho subduer of his creatures but His so- 
vereign authority and power, and the Disposer of them as he pleascth, 
with and against their will", Wehave rendered this word as ‘the 
Suhduor’. 

Thia discussion hes been abridged. Only points having a direct bear- 
ing upon the political concepts have been dealt with, the others being 
left out,—Editor, 
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lenders had been Abraham and Isaac and Jacob—mentioning 
only those whom the people must have known because of 
geographical and historical proximity. 

(2) It shows that the Prophet started his work not by go- 
ing into petty trivialities, but by presenting the basic postalates 
of Islam. In his very first discourse he clearly expounded the 
differences between Tawheed (monotheism) and Shirk (polythe- 
ism) and called the people to the path of Tawheed in a befitting 
manner. The message was so clear, so truthful and so well- 
presented that it must have gone straight to the hoart of his 
listners. As the listeners wore slaves, they could very well 
understand the underlying truth of the question : “Are diverse 
lords better, or One Powerful Master?” They knew how difficult 
it was to serve more than one mastor, The mesaage, in a nutshell, 
was that of denunciation of shirk in all its forms, and acknow- 
ledgement of the overlordship of one God in all fields of 
existence. Joseph (peace be on him) tells his listeners that gods 
they worship are mere names and do not possess any attribute 
of real lordship or sovereignty, He stressed that when they too 
acknowledged that the real sovereign of entire creation is Allah 
Who is the Creator and Sustainer of the universe, why then 
avoid ita natural and logical consequences. It naturally follows 
that He aione should and as a matter of fact does, enjoy real 
suthority and He had not provided any sanction for the worship 
and obedience of eny of the gods before whom they bowed. Ho 
slone is the Law-giver. Rule and authority belong to Him. All 
these prerogatives are exclusively His. And he has onjoined 
that Hie Command should reign supreme. Man is to worship 
none except Him, to obey none except Him, and to follow none 
except Him, Hoe is the real sovereign and His Law must prevail. 

{b) The concept of sovereignty is further explained ‘in the 
following verse : 

“Verily, your Lord is Allah Who created the heavens 
and the earth in six Days, then mounted He the Throne. 

He coveroth the night with tho day, which is in haste to 


1, Pafhim al-Que'an, Vol, IL, pp, 401-404. 
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follow it, and hath made the sun and the moon and the 
atara subservient by Hie Command. Verily His is all creation 
and His is the Command (the Law). Blessed be Allah, the 
Lord of the Worlds.” (7 : 54) 


It is difficult to precisely understand what is meant by 
istawa ‘alal ‘arsh (Mounted He the Throne). It is possible that 
God appointed a certain place as the centre of this limitless 
cosmos and made it the centre—and the control-house of the 
universe. And it is thie place, from where the univerne is being 
governed, which has been called ‘arsh (the Throne). It is also 
possible that the word has been used as the symbol of authority 
and suzerainty and ‘to mount the Throne’ implies that after 
creating the universe God took hold of the reins of powor and 
became its Ruler and King. Whatever ho tho actual nature of 
the happening, the real import and significance of ‘mounting of 
the Throne’ is that God is not the mere Creator of the Universe, 
He is aleo its Ruler and Governor, This is a very important 
concept and the Qur'an wants thet this point should be fully 
realised by man. 


God is not the one who created the world and then retired. 
This concept of retirement is fallacious, Tho Creator haa not 
‘severed His connection with the universe after having crested it. 
He atill controls it and provides for ite maintenance. He controls 
its every aspect. All authority and all power rest in His hands, 
From the amallest particle of dust to the gigantic nebulae every- 
thing ia subservient fo His Will and obeys His Commands. 
The destiny of this entire creation is dependent upon Him. 
Thus the Qur’an demolishes the very foundationg of shirk 
({polytheiam), atheism and self-worship. If a man does not 


1, The Hindu coneept is that God retired after creating the Univorse, 
According to Encyclopedia Britonnics, the Hindu view is that He 
“having performed his legitimate part in the mundane evolution by His 
original creation of the Universes, hae retired into tho background” 
(Vol, XI, page 577), The philosophy of modern deism is also bason 
ona similar misconception—Kditor, 
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regard Allah as the Creator and the Governor and thinks that 
God has severed His connection with tho universs and now has 
no practical say in its running, the natural result of this concept 
would either be the arrogance of all authority by man to himself 
or the association and acknowledgment of other powers as 
deities. The Qur’an has totally banished the possibility of either. 

The Qur’n repeatedly uses the political terms like King- 
ship, Lord and Sovereign to explain the rolationship of God with 
man and His other creation. It most unambiguously laye down 
that the real King of the heavens and of the earth is Allah and 
to Him alone belongs tho sovereignty over the Universe. The 
entire universe is one organic system which is being controlled 
by one Authority. Thus, whoever olse claims partial or total 
sovereignty, whether for himself or for any group or organisa- 
tion, is labouring under delusion. The only reasonable course for 
man is to acknowledge tho Creator and the Lord as the Deity 
and the object of worship in the religious sense of the word and 
as the only Sovereign, Ruler and King in the political and 
social meaning of it. 

The point is further clarified by the expression luku al- 
Khalg wa al-Amr (Verily His is the Creation and His is the 
Command). This clearly states that God is not only the Creator 
but also the Commander and the Ruler. He has neither left His 
Creation te the mercy of others to command it as thoy like, nor 
granted any section of it the freedom and autonomy to do 
whatover it chooses. God is the real and virtual Ruler ond 
exercises real control over his Kingdom. Day and night do not 
follow each other of their own, nor do seasons change accident- 
ally, but it is the Will of God which regulates all this : He can 
make the change anywhere He likes. Everything is subservient 
to His Will and obeys Him implicitly. All act in the manner 
God Wills them to act, It isa natural demand of His being the 
Creator that His Will and His Lat should reign supremo.t 

(¢) Another verse of the Qur’an also throws light on this 
concept + 


1, Pafhim al-Que‘an, Vol, IE. pp. 26-87, 
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“He unto Whom belongeth the sovereignty of the 
heavens and the earth. He hath taken unto Himself no 
on nor hath He any partner in the Sovereignty. He hath 
created everything and hath moted out for it a moagure”, 

(25 ; 2) 

Here the word employed is Mulk which is used in Arabic to 
convey the meaning of Supremacy, sovereignty and kingship. 
According to this verse Allah alone is the Governor, King and 
Ruler of the entire universe and no one else shares even a shred 
of His authority. Hoe is the absolute Sovereign. This clearly 
brings home to one the truth that He alone oan be the Deity, 
because one offers his worships only to one who commands 
power and authority, can bless or reprove him, and change his 
destiny favourably or adversely. Not even a fool would be 
Prepared to bow before one whom he knows to be devoid of all 
power and authority. If mon would only realise that all power 
rests with Allah, no one would be Prepared to bow before anyone 
else or to obey and follow others or solicit their help and 
Buidance, His authority alone would be acknowledged and His 
Commands alone would be obeyed and no such law would be 
followed aa involves His disobedience. 

To acknowledge this authority of Allah fs the kernel of the 
Islamic concept of Sovereignty.1 

(2) The point in dispute between the prophets of Allah and 
the non-believers haa always been that the prophets demanded 
absolute obedience to Allah and complete acknowledgment of 
His sovereignty in the Social, political, oultural and all other 
fields, but those in power whether they were the heads or the 
elders of tribes or were the kings and monarohe, refused to 
forego their authority and acknowledge that of Allah. The 
following verse of tho Qur’an illuatrates this position ; 

“And Moses said : My Lord is best aware of him who 
bringeth guidance from His Presence, and whose will be the 
sequol of the Home (of bliss). Lo ! wrong-doers will not be 
Successful. 

. Tafhim al-Qur’an, pp. 433, 
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“And Pharaoh said : O chiefs } I know not that ye 
have a god other than me. So kindle for mea fire, O 
Hamen to bake the mud, and set up for me a lofty tower in 
order that I may search the God of Moses and lo ! I deem 
him of the liars.” (28 : 37, 38) 


The Pharaoh thus claimed godhood. But he could not have 
by that meant that he was the Creator of the heavena and the 
earth. Nor any man in his senses could claim that. Tho 
Pharaoh gould not even mean that he was tho only object of 
worship, for the Egyptians worshipped a host ef deities. In fact 
the Pharaoh himself worshipped many, a god and owned hia 
exalted position to his being regarded as the descendant of the 
Sun-god. 

This being the position, the Pharach’s claim to godhood 
could only mean that he wanted to be obeyed as the King and 
the Sovereign of the people of Egypt. And from this viewpoint 
hia position was not very dissimilar to that of the states which 
claim legal and political sovereignty tor themselves independent 
of the law of God. Such states may assign the sovereign position 
to any one individual or to the will of the demons, but so long 
as they claim the laws made by them and not thoso laid down 
by Allah and His Prophet are to reign supremo, there is no 
difference, in principle, between them and the Pharaohs. The 
nature of the claim is the same, and there is no difference bet- 
ween a Pharaoh who called himself t/ah and the modern secular 
states which regard themselves sovereign in thie respect.t 

According to Islam sovereignty belongs to Allah alone and 
He is the only Law-giver. 


{e) It is as a logical consequence of this concept of sovere- 
ignty, that the political organisation of the Islamic State 
_ has been called Khilafat (vicegerency), Man is God’s vicegerent 
on earth and as a vicegerent his mission in life is to carry out 
and eatablish the command of the Sovereign. According to the 
Qur’an : 
1, Tafhim al-Qur'on, Vol, IIT, pp. 687-58, 
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“Thy Lord said unto the angels: Lo! I am about to 
place a viceroy on the earth’. (2: 30) 

Khalifa meens one who enjoys certain rights and powers, 
not in hia own right but as representative and viceroy of his 
Lord. His authority is not inherent ; it is a delegated one, He 
is not free to do whatever he likes, but has to act according to 
the directives of his Principal. If he disobeys the latter, arro- 
gates to himself power which does not belong to him, and acts 
in contravention of the directives of his Sovereign, then his 
behaviour is not in keeping with his real position and amounts 
to rebellion, : 

The purposo of the relevant injunctions of the Qur’an is 
that man should realise his real status of vicegerency, and as 
suoh, his duty to obey his Lord, follow His instructions and 
establish His Will on Earth. If man does the contrary, he will 
fall » prey to Satan—the eternal foe of man and will go astray.) 

This vicegerency is a popular vicegerency. Basically it 
belongs to all mankind and is not the exclusive privilege of any 
individual, family, tribe, class or sect. But as it implies acknow- 
lJedgment of God as the Sovereign, only those who acknowledge 
this (s.¢., Muslims), to whatever class or clan they may belong, 
have the right to exercise it, That is why in an Islamio State, 
vioegerenoy is confined to the Muslims alone, but is enjoyed by 
all of them and is not confined to any clan, class or dynasty.? 

(f) As we have said earlier, it follows from the concept of 
the Sovereignty of God and the vicegerency of man that the 
latter should follow the law revealed by the Lord. This is what 
the Qur’an emphasises time and-again, 

“And say not concerning that wherein your tongues 
utter a lio: this is lawful, and this is unlawful that ye may 
invent a lie against Allah ; verily those who fabricate lie 
against Allah shall not succeed”. (16 : 116) 

This verse clearly states that the authority to declare one 
thing to be lawful and another to be unlawful rests with Allah 

—— . 
1. Tafhim al-Qu'ran, Vol. t, p, 68 
2% AbQuran, UW: 55, 
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alone and no one else enjoys even a fragment of it. This means 
that the authority to legislate vests in Him alone. Whoever 
else tries to declare or adjudge about the lawfulness or otherwise 
of things of his own authority is a transgreseor, unless he does 
50 on the authority of and within the limits prescribed by God. 
Unabashed legislation—the act of declaring, without any 
Jet or hindrance, certain things lawful and others unlawful— 
has. been described as ‘inventing lies against Allah’, It has 
been called so because thie can be the result of one of the 
following two things only: Either the person doing s0 alleges 
that what he is declaring lawful or unlawful without showing 
any basie therefor in the ,Book of God, has a matter of fact, 
been so ordained by God Himself or that God has abdicated 
His authority in his favour and left him free to legislate as and 
what he likes. Whichever of these two positions he claims for 
himeolf is a lie pure and simple and a false imputation to Godt 
Not only that, at another place the Qur’an says: 

“Those who do not make decisions in scoordance with 
that which Allah has revealed, verily they are the disbe- 
Kevers......the unjust......the transgressors”. (5 : 44, 45, 47) 
Here God warns those who do not administer their affairs 

in accordance with His revealed law and do not enforce it that 
they are (a) disbelievers (6) unjust and (c) tranegressors. This 
means that one who disobeys the law of the Lord is guilty of 
three orimes Kufr, Zulm and Fisg. Firstly this disobeyal 
means that he is flouting the authority of Allah and is refusing 
to accept His Command—which is Kufr. Secondly it amounts 
to perpetration of injustice, for the Command of the Lord is 
justice, pure and complete and any deviation from it results in 
nothing but tyranny and injustice, or in the words of Qur’an in 
Zulm. Lestly, man being the subject of God,- by disobeying 
the Command of the Lord, he ateps out of the ambit of loyalty 
and obedience to Him, and this sot of hia is on act of 
transgression. And that is Fisg, “ Thus whenever & man 


1, Pafhin al-Que’an, Vol. I, p. 578. 
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deviates from the Shari‘ah he commits all the three crimes. It 
is impossible that one may disobey a directive of Allah and not 
be guilty of these three crimes, The extent of guilt will, of 
course, depend upon the extent of the deviation and disobeyal. 
If a man regards a command of God as WRONG or doubtful 
or outmoded and deems his own opinion or that of somebody 
else as correct, he is a Kafir, a Zalim and # Fasig of the highest 
order and goes outside the pale of Islam, If,a man acknowledges 
the authority of Allah and professes his belief in it, but in the 
practical affairs of life does not care for His Commands, then, 
although he does not go outside the fold of the ummah his 
Iman definitely’ gets mixed up with Kufr and Zulm and Fisg 
and ho is not a real and pure Muslim, Andif there is a man 
who obeys God in certain fields and disobeys Him in othors, 
then his Iman too gets mixed up with Kufr and Zulm and Fisq 
to the extent he disobeys the Lord. 

The moral of the above verse is that the only oorrect, the 
only just, and the only prudent course for a Muslim is to follow 
the law of the Lord and establish it over his entire life and in 
that of the society.t 

(g) The above is the natural dictate of the Islamic concept 
of sovereignty and this concept is not only the cardinal concept 
of the Qur’an but all the prophets of God were raised to 
propagate it and establish it. The message of all the prophets 
was one and the same: ‘acknowledge God’s Sovereignty and 
foliow me’. According to the Qur'an Prophet Jesus said : 

‘And (I come) confirming that which was before me of 

Torah, so that I may allow some of what was (formerly) 

forbidden unto you. I come unto you with a sign from 

your Lord, so keep your duty to Allah and obey me. Lo! 

Allah is my Lord and your Lord, so worship Him. hat 

is the straight path”. (3: 50-51) 

This verse clearly laya down that like all the prophets of 
God! the message of Jesue was also the same and comprised 
three basic points, viz. “ 


1, Pafhim al-Qur’bn, Vol. 1, pp. 475-76. 
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(8) Sovereignty belongs to Allah alone—it ia He who is to 
be worshipped end it is His Guidance on which the 
entire structure of morality, society and cultare is to 
be reared. 

(ss) The Prophet is te be obeyed as the representative and 

the messenger of God, the Supreme Ruler. 

(itt) The law which is to decide the legality and correctness 
or otherwise (halal and haram) of the things, must be 
the Law of the Lord. It is His Shari‘ah alone which 
is to prescribe the lawful and the unlawful. None else 
oan have any say in this respect. 

Thus the mission of Moses, Jesus and Muhammad (peace be 
upon them al!) was one and the same. All of them atood for 
the asmo ideology. People who have ascribed different missions 
to different prophets are utterly wrong and make a baseless 
allegation. Whosoever came as the Messenger of the Lord, 
aaked the people to desist from His disobeyal, from associating 
partners with Him, from deviating from His guidance, end 
called them to a life of unconditional obedience, loyalty and 
aubmission to Him. ‘ 

It is unfortunate that Bible as we have it to-day does not 
present thie mission of the Prophet Jesus (peace be.on him) as 
precisely and as clearly as is presented in the above verse of the 
Qur’en. Nevertheless, even in the Bible as it exists we find 
references, though scattered here and there, to all the three 
points mentioned above. 

About the first principle, relating to sovereignty and 
worship, the New Testament says that : 

“Then saith Jesus unto him, Get thee hence, Satan ; 
for it is written, thou shalt worship the Lord thy God, and 
Him only shalt thou serve”? 

And he further stated that the Will of God must prevail in 
the domain of human world —the field in which man has been 


1, A}-Qur’an, 26 : 108, 126, 144, 163, 178. 
2, New Testament, St, Matthew, 4 : 10. 
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given freedom and autonomy—as it prevails in the realm of 
nature. 

“Thy Kingdom oome. Thy Will be done in earth, ae it is 
in heaven”2 ‘ 

Tho second principle that Prophet Jesus presented himself 
as tho Messenger and the Agent of God the Real Sovereign and 
asked the people to obey him in this very capacity, is supported 
by many verses in tho New Testament. When he began to 
deliver his message and call the people of the Nazareth to the 
religion of God and his own kith and kin stood in revolt to him, 
he declared : So we are told on the authority of saints Matthew, 
Mark and Luke that a prophet is never honoured in his own 
country. And when conspiracies were hatched in Jerusalem to 
do away with him and when hia friends and sssociates requested 
him to leave the place, he said that the prophet shall not die out 
of Jerusalem. And when he entered Jcrusslem for the last time, 
his disciples were saying: ‘‘Blesseth be the King that cometh 
in the name of the Lord" 1 On that some of the Phariscos were 
enraged and they said to Jesus to “rebuke thy disciples”. Jesus 
said: ‘I tell you that, if these should hold their peace, the 
stones would immodistely ory out’’.2 On another occasion Jesus 
said : 

“Come unto me ye that labour and sre heavy laden, 
and I will give you rest. Take my yoke upon you, and 
learn of me 3.......06 For my yoke is easy and my burden ia 
light” 

And, lastly, that Jesus wanted people to revolt against 
Man-made law and to obey Diving Law, is upheld by the 
following passage in the Gospel, according to St. Matthew : 

“Then came to Jesus scribes and Pharisees, which 
were of Jorusaiem, sayiag, Why do thy disciples tranagrees 
the tradition of the eldera * for they wash not their hands 


1, Now Testament, St. Matthow, 6 : 10, 
2, Ibid., St, Lake, 19 : 38-46, 
2 Fbid., St. Matthew, 11 : 28-30, 
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when thoy eat bread. But he answered and said unto them, 
Why do ye also transgress the commandment of God by 
your traditions?...Thus have ye made the commandment of 
God of non-effect by your tradition. Ye hypocrites, well 
did Esauas prophesy of you saying : 

“This people draweth nigh unto me with their mouth 
and honoureth me with their lips ; But their heart is far 
from me. But in vain they do worship me, Teaching for 
Doctrine the commandments of men”.! 

There is a similar passage in St. Mark ? 

All these references gq to prove that the migsion of Jesus, 
like that of ali other prophets before him, was to preach tho 
sovereignty of God and to establish His law on the earth.3 


THE PRINCIPLES OF LOYALTY TO 
THE STATE 


The Qur’anic concept of sovereignty is very clear and un- 
ambiguous. It automatically follows from the concept that the 
centre of loyalties, in the state founded on this concept, can 
only be Allah and under His sanction, Hia Prophet. This 
principle is further elucidated by the Qur'an in the following 
‘VOFHO : 

“O you who believe, obey Allah and obey His Mes- 
senger and those from among yourselves who hold authority; 
then if there is any dispute between ,you concerning any 
matter, refer it to Allah and His Messenger if you really 
believe in Allah and the Last Day. This is the best course 
(in itself) and. better as regards the result”. (4: 59) 

This verse sets down the basis for the entire religious, 
political, social and cultural system of Islam and comprises the 
first principles of an Islamic constitution. It lays down the 
following fundamental and unalterable principles : 

1, New Testament, St, Matthew, 16 : 3-0, 
2, [bid., St. Mark, 7 + 5-13. 7 
3. Pafhim al-Qur'an, Vol. 1, pp. 254-56. 
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I, The real and sole object of our obedience is Allah, the 

Real Sovereign. He alone is to be obeyed in His own right. A 

Muslim is first and the last, the subject of God, His ‘abd (Slave). 

All other positions are just secondary. The centre of loyalty 

and obedionce for a Muslim, in his individual as well as collective 

' life, ia God alone. All other loyalties must be subject to and 

totally within the sanction of God. None of them should, even 

in the minutest degree, amount to a repudiation of the loyalty 

we owe to Him. This idea has boen expressed by the Hely 
Prophet in these words : 


“There is no (permission for) obedience to the creature 
if it involves disobedience to the Creator”. 

2. The second fundamentat basis for the Islamic Order ia 
loyalty and obedience to the Prophet. This obedience is not 
demanded in its own right ; it is in fact, the practical manifes- 
tation of obedience to God. The Prophet is obeyed because 
he is the only authentic source through which the directives 
and commandments of our Lord are communicated to us. Ag 
such we can obey God only by obeying His Prophet.! There is 
no reliable authority other than the Prophet to make us know 
the Will of God and the way of His obedience. As such any 
form of obedience not sanctioned by the Prophet is unauthentio 
and therefore, untrustworthy. Thus the disobeyal of the Prophet 
is tantamount to disobeyal of God. The Holy Prophet 
enunciated this principle when he said :. 

“Whoever followed me followed God and whoever 
disobeyed me disobeyed God”’. 

8. This third object of the Muslims’ obedience the Islamic 
Order of life are the uiwl-amr, t.e., the men in suthority, the 
government, But obedience to ulul-amr comes only next to 
obedience to God ‘and His Prophet and is subservient to both of 
Them. And futhermore, the ulul-amr must according to the 
very verse wherein this term occurs, be from amongst the 
Muslims themselves. 


1. @f. “Whoso obeys the Mossenger, obeys Allib”: (Al-Qur'an, 4: 80), 
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Ulul-amr ia'a term of wide connotation. It includes all 
those leaders of the Muslim society who contro! and administer 
its affairs, may they be leaders of thought or literature, religious 
divines, political leaders, administrators, judges, commanders or 
chiefs of social, cultural, tribal, municipal or local organisations, 
Thus whoever be in oharge of any facet of the affairs of the 
Muslims, deserves to be obeyed and followed in his own sphere. 
It is not permitted that one should, by unnecessarily raising 
issues with them and creating atmosphere of strife and conflict, 
disturb the life of the community. The obedience to the 
ulul-amr ia, however, subject to the following two essential 
conditions : 

(i) These ulul-amr should be from amongat the Muslim 

commanity. 

{it) They should themselves be obedient to God and His 
Prophet and their policies and actions must conform to 
the letter and the spirit of the Shari‘ah. 

The Holy Prophet (peace be upon him) has expressed and 

elucidated this principle ia many of his sayings. For instance: 

(a) “A Muslim must listen to and obey the ruler whether 
he approves of what is ordered or abhors it, provided 
he is not ordered to ain, In that case, he should neither 
listen nor obey’’.t 

(8) “There is no obedience in sin. 1t is only in virtue”.? 

(c) You will be governed by people some of whose acts 
and commands would be virtuous and some others 
sinfal. Then whoever expresses his open disapproval 
over the munkarat (the sinful acts) will not be held 
responsible for them and whosoever disapproves of 
them and dislikes them (at heart, although he does not 
express his disapproval in so many words) will also 
save his skin ; but whosoever approves of them and 
follows them would be held accountable for them’’. 
The Companions asked : ‘When the days of such rulers 

Sa * 
1, Bukhari, Al-Scahsh. 
2 Muslim, Al-Sahsd 
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come, should we not wage war against them t” The 
Prophet said : ‘‘No | Not ss long as they offer salat”’.1 

According to this hadith the symbol of obedience to God and 
to His Prophet is salat. If the ulul-amr discard it alao, then 
they step out of the basic loyalty to God and His Prophet. 
‘And then it becomes permissible to strive to remove them. 

(@) The Holy Prophet said : 

“Your worst rulers are those whom you hate and who 
hate you and those whom you curse and who curse 
you”. Asked the Companions ; ‘‘O, the Prophet of 
God | If such is the situation, then should we not rise 
in revolt against them !” . Replied the Holy Prophet : 
“No! Notas long as they establish prayor among 
you”? 

This hadith further confirms the one mentioned in (c) sbove. 
Tho first hadith might be construed as meaning that even if the 
rulers offer prayer in private, they retain the right to exact 
loyalty. But the latter hadith clearly enunciates that whet is 
required is establishment of the institution of salat in tho 
collective life of the Muslims. Tn other words, not only they 
should themselves offer pravers, but should also utilise the 
power of the State to establish the institution of salat in the 
community. If tho State does this, it retains its Islamic 
character. But if even this much is not there, it would mean 
that the State is not prepared to fulfil even the first essential 
requirement of Islam. In such a case it would become 
permissible for the Muslims to strive to change the order of 
things, The point has been further emphasised by the Holy 
Prophet in the following hadith : 

(ce) ‘*We shall not dispute and strive against the rulers save 
when we see open Kufr in their affairs—Kujfr in tho 
presence of which wo will have nothing to save our 
face before the Lord. 


T. Muslim, ALSabiA. 
2, Ibid. 
3, Bukhari, Al-Sahih, also Musliza, 
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The fourth principle which too bas been clearly and 
Aefinitely expounded in thé above verse of the Qur'an is that in 
&n Islamic State the Command of God and the Sunnah of the 
Prophet are tho final authority. Whenever there is a dispute 

: among the people or between the people and the rulers, it shall 
“be referred to the Book of Allah and the Sunnah of the Prophet 

and whatever Judgment follows therefrom should be accepted 
aa binding on all. Thus the fundamental and distinctive 
characteriatic of the Islamic State, which distinguishes it from a 
non-Ielamic State, is that it accepts God and His Prophét as the 
final authorities, If this be lacking the State is not Islamic. 

Some people ask how a modern atate can look to the 
Qur'an snd the Sunnah for the solution of all ita problems, 
There are lots of problems concerning Municipalities, Rail- 
ways, Posts and Telographs eto., about which the Qur’in and 
the Sunnah have nothing to ssy. What will the State do in 
Tespeot of these ¢ 

The objection is misconceived. The factor which die- 
tinguishes s Muslim from a non-Muslim is the difference of their 
approsch to life. The non-Muslims, even those who believe in 
God and in Prophethood, have ceased to look to His guidance 
in regulating their affairs. They regard themselves free to chalk 
out their own solutions for their problems. A true Muslim, on 
the other hand, regards himself subject to the Law of God in 
all that he does and exercises his will to regulate his affairs 
only to the extent he has been premitted to do so by Alléh, He 
first of all turns to the guidance provided by God and His 
Prophet and acts according to his own lights only when and 
where no speciffe or implied guidance is available in the Qur’an 
and the Sunnah. And this action in accordance with his own 
lighta too is based on the principle that the silence of God and 
His Prophet in a vortain matter implies that They have left 
that matter to the good sense of the Muslims. 

5. The verse also gives the people the right to differ with 
their rulere and is @ charater of their political freedom. In case 
of digoute, however, the verdict of Allah and His Messenger in 
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to be taken as final, both by the rulers and the ruled. This 
olearly implies that there must be aome inatitntion for deciding 
such dispute in the light of the Qur’an and the Sunnah, Jn 
other words, the judiciary in an Islamic State must be indepen- 
dent, competent and bold enough to give an impartial verdict 
irrespective of the position and power of tho parties to a dis- 
pute. 


Vv 


THE PURPOSE OF THE STATE 


Now we come to the purpose of the State. The Qur’an 
lays down tho following directive in this respect : 

“(Muslims are) those who, if We give them power in 
the land, establish the system of Salat (worship and 
prayers) and Zakai (poor-due), enjoin right and virtue 
and forbid wrong and evil.” (22: 41) 

The above verse epitomises the purposes of the Islamic 
State and the basic characteristics of the rulers and adminis- 
trators, This one verse alone is sufficient to give an idea of the 
nature and the objectives of the Islamic State. God’s bounty 
and assistance are for those people who, when given power, act 
in the following way :— 

(a) In their personal lives they adopt the way of piety and 
obedience. Their character is free from the blemishes 
of sin, disobedienes to God, vanity and arrogance 
‘They behave like real gentlemen, offer prayers to their 
Lord, act humbly and establish the system of Salat in 
the collective life of the poople. 

(6) Their wealth and resources are not wasted on sensua- 
lities and luxuries, Instead they establish the inatitu- 
tion of Zakat (poor-due) they pay their own Zakat 
and organise the institution of Zakat so that the 
wealth of the community may have an equitable dis. 
tribution and the State may fulfil its wolfare functions, 


1, Tafhim al-Qur’an Vol. I, pp. 863-86. . 
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(e) They use the powers of the State for the eradication of 
evil and of sin and for the promotion and establish- 
ment of virtue and goodness. 

Theee are the objectives of the Islamic State.1 


VI 
THE PRINCIPLES OF GOVERNMENT 


In the’ Islamic State the Government is democratically 
constituted and is run with mutua} consultation, The Qur’an 
' gays :-— : 

(a) “God has promised to those among you who believe 
and ‘work righteous deeds that Ho will surely grant 
them vicegorency in the land.” (24: 55) 

The verse is quite clear on the point that this vicegereney 

is promised to the entire Muslim community. Therefore it ia a 
popular vicegerency and is not limited to any particular indivi- 
dual or group of people. Consequently, the entire community 
is responsible for the affairs of the State? and as euch only that 
government can legitimately carry on tho business of the State, 
that has been constituted by popular will and works in confor- 
with the powers delegated to it by the community, 

{6) “Tt was by the mercy of Allah that thou hast been 
gentle with them (0 Muhammad), for if thou hadat 
been stern and hard-hearted, they would have surely 
dispersed from around about thee. So pardon them, 
and ask forgiveness for them snd consult with them 
upon the conduct of affairs. And when thou (O Muham- 
mad) aré resolved, then put thy trust in Allah. Lo! 
Allah loveth those who put thoir trust {in Him)”, 

(L: 169) 

(c} “They manage their affairs by mutual consultation,” 

(42 : 38) 

It follows from the above verses that the approach of 


|. Tafhim al-Qur'en, Vol. II, p, 235, 
2 Based om ; Pofhim al-Qur’an, Vol. 11, Surah al-Nur, pp. 417-420, 
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government towards the people ehould be based on love, sympa- 
thy and forgiveness. Tt should try to lighten théir burden‘and 
them’ the nocéanition as well as oho comforts of life. 


tation with the people. Its structure must be such 
that the people ‘are able to ‘express their viewpoint. It is their 
will which should prevail. ° And'thie ean take place only in a 
state that is domoératio in stricture and in its working. 


“VIL 
CONCEPT OF CITIZENSHIP 


(a) Although the Islamic State i is an ideological state, it 
confines its citizenship to only those persons who live on its 
territory or migrate to it. Itis not an extra- territorial state. 
rt “by the following verse of the Qur’ ‘an: 

BY iy those who bolicved and migrated and struggled 
hard in Atfah we with their property ‘ana “theif ‘soula, 

logs Who” gavé (tie i) shelter ‘and: help—they are 
of each’ other, and (as for) those who ‘believe but 
did not migrate’ (té tho Islawio State), you have nothing 
to do’ with their guardianship until they migrate; but if 
they book help from you'in the matter of faith then it is 
your duty to hblp'(them)' oxdept against a ‘folk between 
whinl id you ‘there is a treaty. Allah is Seer of what ye 


rt ere she down another basic principle of the Con- 
ional’ law of Islam, viz., only those persons will be undor 


of the Islamio State, it will néé assume ‘their 
: The relationship of Islamic brotherhood ‘will be 
; FeeponsiBility of guardianship.’ If they 
migrate to it, (hén aldne they will be entitled guardian. 
ship.” If they oe only as visitors and retain their citizonsbip 
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of a non-Islamiec State, they will be regarded as the citizens of 
that non-Islamic State and will not become entitled to the 
guardianship of the Islamic State. 

Wilayat isan Arabic word and it meaus support, assis- 
tance, protection, friendship, relationship, patronage, guardian. 
ship and the like. In its context the above quoted verse clearly 
denotes the relationship subsisting between the State and its 
citizens and among the citizens themselves, - Thus it limita the 
political and constitutional guardianship (i.¢,, tho citizenship) 
to the territorial limita of the State and oxcludes from this 
guardianship those Muslims who live outside the dar al-Islam. 

The legal consequences of this distinction aro far-reaching. 
This will also affect the foreiga policy of the Islamic State. 
In the light of this verse the direct responsibility of the State 
ia limited to the Muslims who reside in its territory and docs 
not extend to those who do not live in it. This is what the Holy 
Prophet meant when he said :— 


“Lam not responsible for the protection of 4 Muslim 
sho lives among the Mushriks (Polytheists).”” 

This is how the Islamic law haa cut {he gordian knot which 
has been at the root of many an international complication. 
For when a state takes upon itself the protection and guardian. 
ship of the minorities which live outside its territory, it invol- 
ves itself in such complications that even consecutive wars can- 
not help it to wriggle out of them. 

The Qur’an does not hold the Islamic State politically 
responsible for the protection and guardianship of those Mua- 
lima who live outside its territory. But it doos emphasise the 
relationship of religious fraternity and takes cognizanco of ita 
implications. If Muslims are being subjected to tyranny, if 
genocide is being perpetrated upom them and if they invoke the 
help and assistanc” of tho Islamic State on the basis of their 
membeship of the Islamic fraternity, it is obligatory on the 


1, Maududi, Rasa’l-o-Musa'il. Vol, II, Islamic Publications Ltd., 
Lahore, pp. 150-184 = 
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State to go to their help and to protect them. But this function 
must be discharged with due regard to international commit- 
ments and moral obligations, The Islamic State is not free to 
hehavo in any manner it likes. If it is bound in an agreement 
with the tyrant nation, then the Islamic State cannot extend 
auch & help as may contravene the agreement or its moral obli- 
gations without first repudiating the agreement openty. 

The word which has been used for agreement in the verso 
is meethaq whioh is used in the sense of trust and understand- 
ing. By meethaq is meant any understanding which shows that 
one state is not at war with another, If this understanding is 
there, even though there be no written treaty of alliance or of 
friendship or 8 non-aggression pact or a no-war treaty the 
Islamic State would be deomed to have a meethaq with such a 
State. 


The words used in this verso are: bainakum wa bainahum 
meethdg (between whom and you there is a treaty). This shows 
that the treaty between the Islamio and the non-Islamio State 
is not merely a treaty between two states ; it is a covenant 
between the two peoples ag well, and the Muslim nation is also 
morally responsible for the treaty along with its government, 
The Shari'ah does not admit of a situation in which the Mus: 
lim people may be deemed to be absolved of the moral responsi- 
bility of the treaty entered into by their state. But the moral 
responsibility of the treaties of the Islamic State will devolve 
only on the Muslims who are citizens of the Islamic State. It 
will not extend or apply to those Muslims who are not citizens 
of the State binding itself by a treaty. That is why the Treaty 
of Hudaybiah was not deemed to be hinding on those Muslims 
of Mecos (e.g., Abu Basir and Abu Jandal) who had not yet 
become the citizens of the Islamio State, 

Thus it follows that the State can help the other Muslim 
brethren outside its territory only in ways which do not con- 
travone the treaty between the Islamic and the non-Islamic 
State or can help them after openly denouncing the treaty, if it 
so deems fit. It cannot do so in any manner contrary to 
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recognized standards of international ethics and morglity.t 
@ As the is 5 


differentiation ‘ig essential in view of t > 
the State, But ii does not lead to} the division iy he people 
into different” cance, nor ‘i any group deprived of 


ang 


Le f the Ph araoh exalted himsolf in the earth 
made its people ste fi A tribe emon, them 1 r 


asd 


“OB: 4) 


Thus i in the eyes of his government all citizens were not 


and of oppressing one ap 
the subject’ and tho other the over] lord. 
Here some one may objection and say that the 
Islamic State too classifies i nto Muslims and Zimmis 
and docs not give each on ights and privileges similar 
in all respects. But this o) jection does not hold good because 
the grounds of class: ea in an Islamic State are radically 
different from thoaé’on the basis of which the non-Muslim 
states of the past ahd present have been making this’ class: ca 
tion. IsJam does not divide people on the basis of tribe, 1 race, 
colour, language‘ or class, It differentiates between them on the 
basis of a principle and an leology. © And whoever accopts the 


ideology which is its basic Principle, its raison a etre governing | 
all its actions eto. becomes éntitled to the rights of full citizen- 
ship. 

Further, the Islamic State confers al! basic human rights 
on its non-Muslim citizens as well and there is no distinction as 
to rights and privileges between Muslims and non- “Muslims in 
this Fespect. Whatever distinction Ja made between the two, is 
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State is based on an ideology, it is evident that only those who 
believe in that ideology can be entrusted with the responsi- 
ig its affairs. Only those of its people can herein 
boar, the Fespoisib ity of policy-making who believe in the 
t_ necessarily govern | its policies and pro- 


grammes. A A 
ideology, bee mes on 


similarity etween ti] 
maintained by, the Pharaoh ynder which ao one froth the mib- 
ject, race éould ever enter the fold of the ruling class, in which 
was deprived of all human rights and waa with- 
inte, of life or honour, in which all economic bene- 
fits were reserved for those who were born among the group of 
ralers ‘and all avenues of progress were closed upon the reat 
who were subjected to servitade so that their life became an ‘ 
unending woe of misery snd deprivation. 
Viti 

PIRECTIVE PRINCIPLES GF S4ATE PoLICY 

‘Alongwith, the basic political ‘soncepts, the Qur’an has also 
given some cogent directives for state policy, A careful study 
of these directives throws ample light on the objectives of the 
Islamic State. The following verses of the Qur’&n are very 
important in this respect : 

“Set not up with Allah any other god (O man) lest 
thou sit down reproved, forsaken. Thy. Lord hath decreed 
that : 

(1) Ye worship none save Him ; 
(2) (Ye show) kindness to the parents. If one of them or 
both of them attain old age with thee, say not “Fie” 


unto them nor repulse them, but speak unto them a 
gracious word. And lower ante them the wing of 


1. Tafhim al-Qur’an, Vol, ILI, pp. 613-14. 
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(3) 
(4) 


(8) 


(8) 


(7) 


(8) 


(9) 
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submission through mercy and kindness and say: My 
Lord ! Have mercy on thom both as they did care for 
me when I was little. Your Lord is best aware of 
whst is in your minds. If ye are righteous, then lo! 
He was ever Forgiving unto those who turn unto Him ; 
Give the kinsman his duo, and the needy and the way- 
farer : 

Squander not thy wealth in wantonness snd extrava- 
gance. Lo! the squanderers were ever brothers of the 
devils and the devil was ever an ingrate to the Lord ; 
But if thou turn away from them (i.¢., the deserving 
kingmen, the needy and the wayfarer) seeking mercy 
from thy Lord, for which thou hopest, then speak unto 
them s reasonable and kind word ; 

And let not thy hand be chained to thy neck nor open 
it with a complete opening, lest thou sit down rebuked, 
denuded ; Lo! thy Lord onlargeth the provision for 
whom He Will, and straiteneth (it for whom He Will). 
Lo | He was ever Knower, Seer of His subjects ; 

Slay not your children, foaring @ fall to poverty, (it is) 
We (Who) provide for them and for you, Lo ! the slay- 
ing of them is great sin ; 

And génot near unto adultery. Lo! it isan ebomina- 
tion and an evil way ; 

And slay not the life which Allah hath forbidden save 
with right. Whoso is alain wrongfully, We have given 
power unto his héir, but let him not commit excess in 
slaying. Lo | he will be helped ; 


(10) Come not near the wealth of the orphan save in & be- 


fitting manner till he comes to strength ; 


(11) Keep the covenant. Lo! of the covenant it will be 


asked ; 


(12) Fill the measure when ye moasure end weigh with « 


right balance ; that ia neat and better in the end ; 


(13) (O man), follow not that whereof thou hast no know- 


Political Concepts of the Qur’an iol 


ledge. Lo ! the hearing and the sight and the heart of 

each of these it will be asked ; 

(14) And walk not in earth exultant. Lo! thou canst not 

"rend the earth, nor canst thou stretch to the height of 
the hills. 

The evil aspect of all these is hateful in the sight of 
thy Lord.’ “This ia p&rt of that wisdom wherewith the Lord 
hath revealed unto thee (0 Muhammad |)”. (17 : 29-39) 
In the above verses the Qur’dn has presented those basic 

principles which constitute the bedrock of the Islamic Order, 
The verses were revealed at a moment of historic significance, 
f.e.,on the eve of the beginning of Madianite period. The 
Meccan period was coming to a closs and a new chaptey was 
going to be opened in the life of the Islamic movement. On 
this historic occasion the Manifesto of Islam was revealed: a 
manifesto which was to act as the source of policy and condyect 
for the new Islamic State of Medinah. It sets down the guiding 
Principles for the moral, religious, social, economic, political 
and cultural reconstruction of the new state and society. 

(a) The real meaning of the first principle is that none 
except Allah should be worshipped and bowed before, and 
also that He alone and no one else should be unconditionally 
obeyed in all fields of life. His Command alone should be taken 
as the Command and His Law slone should be accepted as the 
Law and He alone should be acknowledged as the sole Ruler, the 
Sovereign end the King. The principle is not meant to be 
merely as a private belief and article of faith for the individual 
but also constitutes the veryfoundstion of the Islamic system 
of life and it was on this very pillar that the Prophet (peace be 
upon him) set up the society and state of Islam at Madinah, 
The Islamic Staté’of Madinsh was founded upon en ideology 
and thia ideolégy was none other than this : that Allah is the 
supreme Ruler, the Sovereign and the King and it his Shari‘ah 
which constitutes for man the code of conduct and for the State 
the law of the land. ae 

() According. to the second princip! e-the rights of the 
parents come first among ioe of all haman relations and are 


log The Islamic Law and Constitution 


next only to the rights of God Himself. People | must be. res- 
peetful and obedient to their parents and should serve | them to 
the best of their. capacity. The moral ‘cli: 
should be su : b 
the parents, not disobedient to. ther. It sh inculeate i in 
them the spirit of service and induce them.to look after , their 
parents in the. same way as they were themselves looked. after, by 
them when they were young and in ned of it. This verso, ig 
not merely in the nature of a moral precept ; rather it was the 
foundation upon which the legal rights of the parents were later 
determined as is clear.from the relevant portions of the books 
of Hadith and Figh. Similarly because of this injunction, an 
honoured position has been assigned to the parents in. Islamic 
society and culture, and it is the duty of the community. ag well 
as of the. State to take measures to protect aud maintain this 
position, Moreover, in the sight of this injunction, the principle 
haa been laid for ever that the Islamic State will so fashion, ite 
legal, educational and administrative policy that the, institution 
of the family i is upheld and strengthened and is provided with 
state protection. 


(c) ‘The real import of articles 3, 4 and 5 of this Manifesto 
is that a man should not reserve his earning exclusively for his 
own needs. Rather he should maintain an unostentatioys and 
balanced standard of life and devote his surplus woalth for 
helping his relatives and the needy and the destitute to meet 
their needs, so that the spirit of co-operation, mutual sacrifice, 
economic cohesion and deep regard for each other’ 3 rights may 
permeate the whole social climate of the history, Every person © 
should hyp and assist his relatives. The rich should come to 
theeéfp of the poor and assist them in meeting the ups and 
downs of life... Every wayfarer should always be assured of a 

. Square meal wherever he may be in a Muslim land. The people 
should be.so imbued with the Islamio-concept of ‘right’ that 
they should always feel that in their wealth isa share for. the 
people who live around them and if they help and assist them, 
they merely give them something which waa the latter’s ‘right’ 
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hed from ‘dole’ or charity).1 And if « person is not 
ould reaerd it as & cause, 
for fegret a and seok the bounty of Allah 80 t he serve 
other people and assist them in procurin| menities of life. 

, Like the first provision, these provisions of the Islamic Mani. 
feato, too, were not meaut to bo mere moral teneta. The islamic 
Btate of Madinah translated these injunctions into practice and 
it was in their light that o aystem of compulsory contributions 
sadagat-e-wajibah) and of voluntary contributions (sadagdt-<- 
jah) evolved, that a system of wastyah (Will), wirdeah 
heritanoe) and awgaf (Trusts) was devised and proper safe- 
guards were Peovided for maintenance of the rights and proper- 
ties of the orphans. Tt was mado obligatory on every habitation 
to play host for three days, at least, to any traveller who comes 
to it. Moreover, every endeavour was made to infuse to the 
community the spirit of sacrifice, generosity, philanthropy and 
co-operation go. much so that the people came to attach as much 
importance to the moral rights and responsibilities as they did 
to. the legal rights and duties. 


(2) In the 6th item it has been suggested that people should 
neither become too tight-fisted nor too open-handed. Instead 
they should adopt a via media and should 80 expend their 
wealth that they. neither hinder the proper and equitable cir- 
culation of wealth by acting miserly nor fritter away economic 
strength by adopting ways of extravagance. They should main- 
tain a balance in their expenditure — neither hesitate to spend 
where necessary, nor indulge in avoidable or uncalled for ex- 
penditure, All those who, ia their spendings, are motivated by. 
hypocrisy, ostentation and exhibition of wealth, or who spend 
in the cause of luxury, vulgarity, or corruption or needs other 
than genuine, divert wealth into wrong, wasteful and unpro- 
ductive channels ond are guilty of abuse of God’s blessings. 


3. Tho Qur'an saya: 
“In their wealth the beggar and the destitute have their due (Haq)". 
(Al-Qur’an, 5k : 19) — Editor, 
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According to the Qur’an those who misuse their wealth on evil 
pursuits act as Satan’s accomplices. 

Theso injunctions too have their legal and social bearing 
and clearly suggest that a healthy society should, through 
moral education, social pressure and legal restrictions, check 
the waste of wealth. It was in pursuance of these injunctions 
that the Islamic State of Madinah legally prohibited certain 
forms of expenditure, stopped the flow ot money into certain 
channels and through social reform abolished many a wrong 
custom which involved extravagance and over-oxpenditure. 
The State was empowered to put a stop to pronounced forms of 
public extravagance. Through all these measures wastage of 
wealth was checked. 

Side by side with this, through Zakat and Sadagat a smash- 
ing blow was administered against miserliness, Through them 
tho possibility of hoarding of wealth was eliminated and it was 
enaured that there was proper circulation of wealth in the 
community. Through social education people were mado to 
understand the difference between philanthropy and extrava- 
gance, benevolence and reckless spending, miserliness and 
austerity and niggardliness and thrift. In the social olimate so 
engeoudered the spend-thrift and the miser were looked down 
upon, while the philanthropic and the generous and those. who 
maintained # balance in their life were looked upon with honour, 
And it is a result of this very moral and mental training that 
ever since then Muslim society has loved and respected the 
generous and philanthropic and despised the miserly and the 
greedy. 

It is Further suggested in the passages quoted above that 
the disparities of wealth are not necessarily unnatural. Dia- 
parities due to natural causes and not due to artificial barriers 
raised by man are not essentially an evil and hence it is in no way 
advisable to try to eliminate them by enforcing an unnatural 
equality. Equality of the unequals ia no equality at all! 
Neither is it proper to change natural inequality nor to’ extend 
inequality to unnatural! limits and make them inequitable. 


1 
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Both the extremes are equally reprehensible, A healthy econo- 
mic system should maintain justice and keep the distribution 
of wealth within the limits prescribed by the Lord of the 
universe. 


It wasasa result of this directive that the concept of 
“‘olags struggle” could never gain ground in the economic policies 
of the Madinite State. Differences in income and wealth were 
never regarded as an evil in themselves which must at all 
costs be eliminated. Thus the Islamis State recognised the 
natural differences which are inherent in men and instead of 
enforcing an unnatural equality it tried to so fashion the society 
through moral education and legal; processes that economic dis- 
parities, instead of becoming an instrument of oppression or 
exploitation, became agencies of the promotion of many & social, 
moral and evonomic virtues. 


(e) The seventh princtple gives tho lie to the basis on which 
the movement for Birth Control and Family Planning hes been 
raising its head from time to time. In. old times the fear of 
poverty led the people to resort to the killing of their offspring 
or to abortion, and now the method of contraception has been 
added to it by modern science. This. seventh clause of the 
Tslamio Manifesto directs people to totally avoid all those efforts 
which aim at curtailing the number of the people and instead 
to devote heart and soul to the constructive effort of multiply- 
ing the means of economic sustenance. According to this pro- 
vision, it is one of the greatest follies of human beings that 
they resort to the curtailment of their numbers merely out of 
an imaginary fear of the insufficiency of economic resources, 
God says that the provision pf economic resources does not lie 
with man, it is solely in His Hands. He made the world, He 
endowed it with all necessary resources, and He has been feed- 
ing those who have gone before and will feed those who are to 
come in future. It is He Who has taken upon Himself the 
feeding of His creation. History also tels us that the economic 
potential has increased in the countries whose population hag 
increased and often the rate of growth of the economy has been 
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more rapid. | Everybody who is born on this earth does not 
arrive just with «mouth and a stomach—he comes also endow- 
and 4 brain. Tb i foolish to think that 
t we must destroy or check 


(f) “Go hot near adultery” is a command addressed to the 
individual and the society alike, For the individual it means 
: dultery but should alsd avoid ail 
to it. He should avoid all 
8 which become a stepping-stone to zina (fornication 
For the society as such it means that it should 
2ina but should also climinate the causes, incen- 
tives and auxiliaries of zina so that the evil should be banished 


root and branch. This purpose is to be achieved through proper 
reconstruction of the social life, through moral training, Bogial 
eduvatidn, legal ‘moasures and all othor effective devices. The 
individual and the society both must be free from thé evil of 
zing. 

This injunction became the source of many social laws and 
rules of conduct in Islam. For instance zina aad false acous. 
ation of zina were made cognizable offences ; purdah was intro- 
duced and its rules laid down, stringent steps were adopted to 
stop valgarity and corruption, drinking was forbidden ; and 50 
were instrumental musio, dancing and the making of human 
likenesses — (all the kith and kin of zing!) ; and a family jaw 
was evolved by which marriage was made casy and a simple 
affair and the social causes of zina were totally eliminated, 

{g) The ninth principle forbids the slaying of human beinga. 
®pplies as much to suicide as it applies to the killing of 


aududi, Islam aur Zabt-e-valadat (Islam and Birth Control) ; Islamic 
Publications Ltd., 13-E, Shah Alam "Market, Lahore, 1960. Those 
intereated in the economic refutation of the plea for birth-control may 
geo J.D. Bernel, World Without War, London, 1958. and Arthas 
MeOormac, People, Space, Food. London, 196 
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others. According to the Law ‘of Islam the slaying of human 
life—whether of thers’ ‘or ‘ofc one’ 's own self—is the greatest crime 
and a ‘Muslim must nover ever think of it. Man’ has harboured 
the illus nm that hia bwa life ‘belongs to hi d he ‘is entitled 
‘to it. Itisa misconception, nd simple. All 
life” Belongs to Allah and mau has no right éven to Inisuse it, 
much less to destroy ‘it. “Goa has by bestowing ‘life “and “other 
resources on man put him on trial ‘and ie should always pe pre- 
pared to face ‘this’ trial to the last breath, whatever “the ¢on- 
ns a that ‘he may have to pass through | during 3 on pétiod’ of 
“To run away from the trial is ‘folly. And to commit 
i by’ means sof suicide—o gruesome crime—is worst ‘of all. 


nd worst punishment in the hereafter oan 
fn from. it. ing be more futile than to court 
gnd inglory to avoid temporary misfortune a 


Poking of human life has been forbidden save with right. 
Acoording to Tslamio law this right is imited to five ooonsic ne, 


(i) Qisas (Retaliation) from a murderer, 
Gi) Billing ‘of enemies in ‘an Islamic war, 
for ‘those who try to ov rthrow the Islarafe 


(iv) punishment for adultery by married males or females, 
and 

(v) punishment { for irtidad, i.e. high treagon, 

e the five grounds « on which alon is the taking of 

and Tegat and n not ‘other 

Teh hes further been said : 

) ; unto his (deceased's 8} heir but let 


(retaliatory killing). ‘From this ‘arises a principle of Islamic 
jaw that in a case of murder the real plaintif i ia not the State 
but the heirs of the murdered person—and they are empowered 
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to forgive the murderer and to take blood-moncy from him in- 
stead, or forgive him altogether, The State itself does not 
have the right to grant pardon. 

There can be many kinds of excesses in slaying and they 
are forbidden in Islam, e.g., to kill persons other than the mur. 
derer, to kill him by torture or by excessively painful methods, 
or to mulilate his body after his[death ; or to kill him even 
after taking the blood-money, and so on. Sy 

It has been said : ‘He will be helped”, but as at the time 
of the revelation of this verse the Islamic State had not yet 
come into existence it was not explained who would help him. 
Later on when the State was established, it was decided for all 
times that the punishment will be imparted by the Islamic 
State through its judiciary, No individual or group or clan or 
tribe is entitled to take the law into its own hands to avenge a 
murder. Only the State can do that, The hair of the murdered 
persons is to seek justice from the State which shall provide it 
in full measure, 


(4) The principle adumbrated by the 10th clause was aleo 
not a mere moral precept; it inspired the Islamic State of 
Madinah to devise legal and administrative means to safeguard 
the rights of the orphans, the details of which are available in 
books of Hadith and Figh, And from it was derived the general 
principle that tho Islamio State is responsible for the protection 
of the right of those citizens who cannot look after their own 
interests. The following hadith of the Holy Prophet refers to 
this very point and constitutes the source of great many laws 
in Islam :, 

“I am the guardian of one who has no other guardian”, 

(i) The 1]th clause alao became the corner-stone of the 
internal and foreign policy of the State. It too was a moral 
precept as well as a directive for state policy. 

(9) The 12th clause presents the view that honesty is not 
only & good moral quality, it ia algo the best economic policy. 
It is good for this world and for the hereafter. In this world it 
will build up good reputation and will enable the vendor to win 
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the eonfidence of the buyer. This will automatically lead to the 
promotion of trade and fostering of mutual prosperity. And in 
the hereafter, the honest will prosper, for therein entire reward 
would depend upon man’s honesty and his fear of God. 

Like the other injunctions, this one too is uot meant an a 
moral precept only. It has acted as a directive state-policy and 
it was held to be the responsibility of the Islamic State to keep 
4n eye upon trade-practices and to see that right moasures wero 
being used. And it was from this injunction that the general 
Tule was derived that it is a function of the Islamic State to 
check malpractices and exploitation in the economic field and 
enforce justice therein. 


(kt) In clause thirteen it has been said that Mualims should 
not base their actions on suspicion or doubt. They should 
always fashion their individual and social policies in the light 
of “reliable knowledge”. This dictum too had many far-reach- 
ing effects. In the realm of ethics it came to be a principle that 
one should avoid casting suspicions and doubts upon others and 
should never make any allegation against others without proper 
investigation and verification. In the field of law, the principle 
was adopted that no action would be taken against anyone 
merely on the basis of suspicion. Similarly it was forbidden to 
arrest a person, to beat him or imprison him merely on suspicion. 
In foreign relations it was not permissible to take any step 
against snothor people or state without just cause ; nor was it 
proper to give currency to rumours merely on ground of aus- 
picion, In education those subjects were not encouraged which 
re not based on sound foundations and which rest on inere 
conjectures, And above all, it led to tho eradication of all 
superstition in religion. Muslims were asked to form their belief 
on what was revealed to them by God through His Prophet and 
on what was taught by the latter—in other words, on surest 
Knowledge and not upon myth ox ignorance. 

(2) Lastly, Muslims are told that they should shun the ways 
and the manners of the arrogant and the tyrant. This precept 
too is meant for individual and national life alike, And it was 
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® result of this very injunction that the lives of the rulers, the 


w which is = chatddteriatic of 
tytent and the dedadent. They 
imple and straightfor. 
8 their ways. They behaved 
ya: with love and’ sympathy 
hey never uttered words of 


rae 


y pomp and show. This was how’ the Talamio 


the ‘Islamic movement led by 
Blessings bé “upon him) and in it 


1, Maududi, Tafhim al.Que’an, Vol, II, pp. 608-17, 


Chapter 6 — 


First Principles of 
the Islamic State 


The movement for the adoption of Islamic 
Constitution was at its climax in the last quarter 
of 1952 when Maulana Maududi visited Karachi 
» in November. He was invited by the President 
of the Karachi Bar Association to address a 
gathering of the-lawyers and the intelligentsia of 
the metropolis. As it. was a disoussion forum, 
Maulana Maududi prefaced the. discussion with 
a brief but comprehensive talk on the basic 
principles of the Islamic State and the nature 
and contents of Islamic Constitution, This talk 
was given to enlist the support of the upper 
intelligentsia to the cause of the movement for 
the establishment of an Islamic State in Pakistan. 
It also possesses a historic significance, for it was 
given et Karachi at a time when the Basic Princi- 
ples Committee Report was being finslised. The 
Report was going to be presented before the 
Constituent Assembly in November 1952, but at 
the last hour its presentation was postponed 
for one month and materia] changes were mado 
in its text to incorporate some of the demands 
of the Islamic elements. A resume of the said 
talk is given in the following pages.—Zdstor, 


FIRST PRINCIPLES OF THE 
ISLAMIC STATE 


WE should, at the very outaet, clearly understand the 
nature of the problem that confronts us. When we say 
that this country should have an Islamic Constitution, we do 
not mean that we possess a Constitution of the Islamic State in 
a written form and that the only thing that is required to be 
done is to enforce it. The core of the problem is that we want 
an unwritten constitution to be transformed into a written one.1 
What we term as Islamic Constitution is in reality an unwritten 
constitution, It is contained in certain specific sources, and it 
is from this that we have to evolve a written constitution in 
keeping with the present-day requirements of our country. 


An unwritten constitution is nothing unique or strange for 
the world. Indeed, up to the middle of the 18th century, the 
structure of Governments throughout the world rested on un- 
written constitutions ; and even today the British Government 
is functioning without ao written constitution. Just as if the 
people of Britain choose to have a written constitution instead 
of an unwritten one, they will have to take recourse to the 
various sources of their unwritten constitution, to collect 
material therefrom and then codify it article-wise,. similar is the 
course that we shall have to adopt for the codification of an 
Islamic Constitution. 


1, All the implications of the term “written constitution” should be very 
clearly understood here. A “written constitution” means a document 
wheroin all the basic principles of state organisation have heen reduc- 
ed into writing.and which is scoopted as the only authoritative 
document for this purpose. When a country does not possess a 
constitution written in a form of sich a document, it is snid to havo 
an unwritten constitution, oven though sll the constitutional laws and 
practices which go to constitute the unwritten constitution of that 
country, May be preseat in black and white. , 
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I 
SOURCES OF ISLAMIC CONSTITUTION 


There are four sources of the unwritten Islamic Constitu- 
tion :— 
1, The Qur'an, 


It is the first and the primary sourve, containing as it does 
all the fundamental directives and instructions from God Him- 
self, These directives and injunctions cover the entire gamut 
of man’s existence. Herein are to be found not only directives 
relating to individual conduot but also principles regulating all 
the aspects of the social and cultural life of man. It has also 
been clearly shown therein as to why should Muslims endeavour 
to create and establish s state of their own. 


2. The Sunnah 


This is the second source. It shows the way in which the 
Holy Prophet (peace be upon him) translated the ideology of 
Islam in the light of Qur’anic guidance into practical shape, 
developed it into positive social order and finally olevated it 
to a full-fledged Islamic State. These things we can know from 
the Sunnah and Sunnah alone, It will alao guide us how to 
ascertain thé precise sense, purport and meaning of the Qur’anic 
directives. In other words, the Sunnah is the practical applica- 
tion of the Qur’anic principles to the various problems of life. 
Therefore it contains invaluable precedents and very important 
material relating to the Constitutional practices and conven- 
tions. 


3. The Conventions of Khilafat-e-Rashidah 


These conventions constitute the third source of Islamic 
Constitution. How the Right-guided Caliphs managed the 
Ialamio State after the passing away of the Holy Prophet (peace 
be upon him) is preserved in the books of Hadith, History and 
Biography which are replote with glittering precedents of that 
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golden era, It has been accepted in Islam from the very begin- 
ning that interpretstions of the Qur'an and the Sunnah having 
the unanimous approval of all the Companions (technically 
known as Jjmd‘) and the decisions of the Caliphs relating to 
constitutional and judicial probleme accepted by the Compan- 
ions, are binding on all and for all times. In othor words, auch 
interpretations and such decisions must be accepted in toto, 
because the consenus of opinion of the Companions on any 
matter is tantamount of an authoritative exposition of the law. 
Where there has been e difference of opinion among the Com- 
panions, that is a sufficient proof of the fact that two or even 
more interpretations are actually possible and any one of them 
oan be preferred to the other on the basis of sound reasoning. 
But where there is general consensus of opinions among them, 
that shows that one and only one interpretation or decision. is 
the correct and authoritative one. The reason being that as the 
Companions were the direct disciples of the Holy Prophet (peace 
be on him) and were trained by him personally, it is simply ua- 
thinkable that even all of them combined failed to grasp the 
real purport of the Prophet’s teachings or could be unanimous 
in giving a decision against the real spirit of Islam. 


4, The Rulings of Great Jurists 

These rulings which comprise the fourth source, are “the 
decisions of top-ranking jurists in regard to various constitu- 
tionsl problems of their times. They may not be conclusive on 
this subject, yet it cannot be gainssid that they contain 
fundamentally the bost guidance for proper understanding of 
the spirit and principles of Islamic Constitution. 

These ate the four sources of our constitution. Whenever 
we have to reduce the Constitution of an Islamic State into 
writing we shall have to collect relevant material from all of 
the, in the same way as the people of England, were they 
inclined to reduce their constitution into writing, would have to 
refer to their Common Law, their constitutional conventions, 
various statutory provieions and infer a number of points from 
the judgmenta of their courts relating to constitutional problems, 


Firat Principles of the Islamic State 205 
DIFFICULTIES 


No doubt, all these four sources of Islamic Constitution exist 
in a written form.. The Qur’an is a written book. The Sunnah 
and the conventions of the Caliphs too are present in detail in 
the books on Hadith and the biographical literature of early 
Islam. The rulings of all Jurists of Islam are also obtainable in 
authoritative publications. Nothing is miasing, no part is vague 
or wanting ; and yet at the very outset of our quest of reducing 
this unwritten constitution into @ written oné” a host of 
difficulties and obstructions confront us. Before proceeding 
further it is necessary that we should understand the true 
nature of thesé difficulties. 

(a) Novelty of Terms 

The first difficulty is linguistic, The Qur’dnio terma relating 
to constitutional matters, as also those of Hadith and Figh, have 
long been out of use and have by now become incomprehensible 
even to the learned amongst ‘us, let alone the commoners. 
Unfortunately, Islam has been a closed book for all practical 
purposes, the most of us for » long time and, consequently, 
these terms are no longer in vogue. There are numerous words 
in the Qur’an which we read and repeat every day without ever 
realising that they have some constitutional import. Sulian, 
Mulk, Hukm, Amr, Wilayat, etc., may be quoted by way of 
example. The exavt constitutional purport of these terms is 
understood, if at all, by a few people, When translated into 
other languages, they become almost lifelesa or even distorted. 
That is why, on hearing of the constitutional concepts and 
directives of the Qur’an, even fairly well-read people ask in 
wonder as to whioh verses of that book relate and refer to 
constitution.! Their amazement or ignorance is not suprising, 
for, in the Qur’an they find no chapter with ‘Constitution’ as its 
title. 


1, A leading lawyer of Pakistan had even declared, in un article publi- 
shed in the Daily Dawn, Karachi, that the Qur’an cannot givea 
‘Constitution’ and had challenged that no one can produce an article 
of the Constitution from the Qur'an—Bditor, 
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3) Odd-Editing of the Ancient Juristic Literature 

The second difficulty arises from the unfamiliar method of 
compilation of our old literature. In the old jurietic literature, 
the constitutional problems have not been reported under 
separate heads, On the contrary, the purely constitutional and 
the purely legal discussions ate inextricably mixed up therein. 
Everyone knows that the consideration of constitutional 
problems, as ® subject apart from the purely legai matters, is o 
recent innovation and the use of the very word ‘constitution’ 
in its current sense is comparatively modern, Problema called 
‘constitutional’ have nevertheless been dealt with in detail by 
all eminent Muslim Jurists. But all their learned dissertations 
on this subject are to be found in the ordinary book of Figh, 
dispersed in different chapters and mixed up with other allied 
problems. For instance, one-of these problems you will find 
dealt with in the chapter on ‘Marriages’, while another will be 
found in the chapter on ‘Inheritance’ and a third in the chapter 
on ‘War’ and a fourth ifis chapter dealing with some other 
problem, and a0 on and ko forth, Likewise, one question may 
have been discussed slong with the problems of ‘Criminal Law’ 
while another would pr@bably be encountered in the treatise 
on ‘Public Finance’. Besides this, the language and the ter- 
minology used therein are so different from the terms in vogue 
today that unless the student possesses sufficient erudition in 
various branches of law and the problems arising therefrom, 
and is, in addition to that, a versatile scholar of Arabic (both 
modern and ancient), he can hardly discern where 4 problem of 
international law has been discussed cheek by jowl with o 
common law point or where a problem of personal law has been 
dealt with in the course of discussions on constitutional law. 
The fact, however, remains that even in the early centuries of 
Islam, our best brains thought over these problems and have 
left behind them a legacy of valuable material relating to cons- 
titutional law and practices. To edit all this material properly, 
after reviewing, sifting and catsloguing it and then to present 
it accurately to the world in modern terms is the work of. great 
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diligence and elaborate research. And most of the Muslim 
acholars of the present generation, who have been for long con- 
tent with the left-over of others, are hardly competent for this 
task. What is even more tragic, is that without knowing or 
trying to realise the true value of this great heritage, the pre- 
sent generation has developed a tendency to look down upon it. 


(c) Defects of Our Educational System 

The third difficulty is due to the defective system of our 
education. Under thie system of education those who chooss 
the theological branch of learning, generally keop themsclves 
utterly ignorant of such modren subjects as Political Science, 
Economies, Constitutional Law and tho problems arising thore- 
from. Consequently, even though they spend most of their 
time in leading and teaching the texts and interprotations of 
the Qur’an and Hadith and the Figh they do not possess even 
an elementary understanding and grasp of current political and 
constitutional problems enunciated in the simplest modern 
terminology, let alone making a deep and scholarly study of 
them. Thus they remain incapablo of giving any lead to the 
people by regarding the modern political and constitutional 
problems in the light of their knowlodge of Islam. Instead of 
approaching the front of learning thomselves, they await that 
these problems be enunciated and explained to thom in ‘the 
terminology that they understand, 

The other class consists of those people who have acquired 
modern education and who are practically in fall contro) of all 
branches of State organisation. This class, though quite fami. 
liar with most of the modern problems of life, actually knows 
very little, if at all, of the glorious heritage of Islam. Most of 
them are unfamiliar with even the fundamental principles and 
the basic directives of Islam much less that they should possess 
any knowledge of their necessary details and other implica- 
tions. Whatever they know of Islamio constitutional law or 
political sciences or jurisprudence, they acquire it through the 
medium of Western education and consequently, ail their know- 
ledge of the Qur'an and tho Sunnah is not only exceedingly 
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poor, sketchy and inadequate but also is indirect and some. 
times third or even fourth-hand, And it is for this reason that 
even such of them as sincerely and genuinely long for a renais- 
sance of Islam are hardly capable of affording guidance to 
others, They search for a verdict of the Qur’an on all modern 
problems only in the language which they can understand, This 
is indeed a very great difficulty and is perhaps the biggest one 
amongst those which are hindering the framing of a truly 
Islamic Constitution. 


(4) Ignorance Run Amuck 

The fourth stumbling-block in our way to Islamic system 
of life is the claim of some people wielding influence to give 
rulings without requisite knowledge of Islam. And the tragedy 
of the matter is that this tendency is assuming alarming pro- 
portions with the passage of time. The slogan of these people 
ia that Islam does not recognise priesthood and therefore the 
Mulia cannot be tho sole interpreter of Islam. Everybody has 
an equal right to interpret tho direotives of the Qur’an and to 
draw inferences therefrom. There is no reason, they say, why o 
Mulla’s word should be taken as being more weighty than that 
of a layman, Thus speak those who are conversant neither with 
the language of the Qur’an and the Sunnah nor possess any in- 
sight in Islamic traditions. None of them has seriously devoted 
even a day of hia life to the study of Islam and its vast liters. 
ture. Instead of honestly realising their weaknesses and defi- 
ciencies and making an effort to remove them, they. deny the 
very need for acquiring knowledge and insist that they should 
be given a free hand to interpret Islam as they like. 

Evidently, if this kind of ignorance is sllowed to have its 
way in any one department of collective life, there would be no 
end to mischief. Somebody would stand up tomorrow and say 
that there being no ‘‘Lawyer-hood” in Islam, even the most 
ignorant has the same right to pronounce authoritative verdicts 
on points of law, ever though he knows nothing about it. Then 
another person may stand up and say that. there being no 
‘Engineer-hood’ in Islam, therefore he has as much a right to 
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meddle with the Engineering problems of the country asa 
qualified engineer. This may be followed by 2 third one's 
assertion that there being no ‘Physician-hood’ in Islam, there- 
fore everybody has an equal right to prescribe for the sick, no 
matter if it means having more people inside the graveyards 
than out of them f 

Iam really surprised to find even.some well-read and other- 
wise intelligent people giving vent to such like childish ideas, 
Do they ‘presume that the whole nation con merely of 
ignoramuses and would applaud all such senseless assertions % 
No doubt, Islam does not recognise priesthood as a class, But, 
have the. protagonists of this slogan ever tried to understand 
what it implies + It only means that Islam neither recognises 
the Jewish and Brahmanic principle of giving the monopoly of 
religious knowledge and spiritual work to a particular privileg- 
ed rave or tribe, nor does it uphold the Christian doctrine of the 
separation of the secular and the religious into two watertight 
compartments. Nobody can, therefore, claim in Islam to enjoy 
spiritual monopoly and the “Mulla” or the “‘Alim" is not a 
titular head claiming any inherent and exclusive rights of inter- 
preting religious laws and dootrines. On the contrary, just 9 
anybody may become & judge or # lawyer or @ doctor by proper- 
ly qualifying for these professions, similarly whosoever devotes 
his time and enorgy to the study of the Qur’an and the Sunnah 
and becomes well-versed in Islamio learning is entitled to speak 
as an expert in matters pertaining to Islam. 


If there is any sense and meaning in the assertion that 
there is no priesthood in Islam, it is only what has been atated 
above. . It does not and cannot mean that Islam licenses every- 
body to start pronouncing authoritatively regarding the Qur'an 
and its directives and instructions, without trying to have any 
insight in it. Indeed, if au empty claim to be an authority on 
matters secular is not acceptable anywhero, how can it be so in 
religious matters which pertain not only to the most important 
aspeots of our life in this world but also to our Iman and the 
life after death f 
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This fourth difficulty in our path has become tho most real 
difficulty for the moment. For, in the case of the first three, 
we can hope to remove them by dint of hard work and honest 
labour. In fact, we have already removed thom to some extent. 
But the solution to this last-one is not so easy to find, more so 
because it is being wilfully used as s handle by those who 
happen to hold the reins of power one way or the other. 


U 


FUNDAMENTAL PROBLEMS 
OF POLITICAL THOUGHT 


I will now disouss the fundamental problems of constitution 
and try to present before you briefly what guidance is available 
to us in this behalf from the original sources of Islam, This 
will help you to judge for yourselves whether Islam gives any 
guidance to us in the field of constitution or not and whether 
that guidance is merely of a recommendatory character or of a 
mandatory nature—so fundamentally mandatory that we can- 
not overlook or by-pass it, if we claim to be and wish to remain 
Muslims. In order to finish the disoussion within the time at 
my disposal I propose to confine myself to the following nine 
basio points of an Islamic constitution : 

(1) Who is the Sovereign ? Any king or body of people ? 
Any class, clan or the whole nation § Or God Almighty 
Himeelf ¢ 

(2). What are the functions and scope of an Islamio 
State To what extent can it command allegiance from its 
citizens and where and when the State will lose this right ¢ 

(3) What are the powers and functions of the various 
organs of this state, i.e., the Executive, the Ji udiciary and 
the Legislature ¢ What are the rights, duties and limita- 
tions of each, and what are their relations inter se ¢ 

(4) What is the real purpose of the State? That is, 
what are the objectives that it will strive to achieve and 
what are the fundamentals of its overall policy ¢ 
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(5) How is the government of this state to be constituted? 

(6) What will be the qualifications of persons consider- 
ed eligible for running the government of this state ? 

(7) What will be the conditions of its citizenship and 
how will 9 person acquire and lose this right ¢ 

(8) What will be the fundamental rights of its citizens? and 

(9) What will be the basic obligations of its citizens 
towards the State ? 
These questions are the key-points of political.theory and 

avonstitution is expected to provide clear-out answers to them.} 


1. Some of the authorities on Constitutional {Law have defined it as 
under : 

(a) “Constitutional Law, as the term is used in England, appests to 
include all rules which direotly or indirectly affeot the di tribu- 
tion of exercise of the soversign power in the States Hence: it 
includes (among the other things) all rules which define the mem: 
pers of the sovereign power, all rules which regulate the relation 
of such members to each other, or which determine the mode in 
which the sovereign power, or the members thereof, exercise their 
authority. Its rules prescribe, the order of succession to the 
throne, regulate the prerogatives of the chief megistrate, deter- 
mine the form of the legislature aud its mode of election, ‘These 
rules also desl with Miniators, with their responsibility, with 
their spheres of ation, define the territory over which the sover- 
eign of the State extends and settle who are to be deemed, sub-> 
joots or citizens.” —A.,V. Dicey, Introduotion the Study of the 
Law of the Constitution, London, 1941 (9th edition), p- 23. 

(b) ‘The objects of the Constitation, in short, are to limit the arbi- 
trary aotion of the government, 0 guerantes the rights of the 
governed. and to define the operation of the sovereign power.”— 
©. F. Strong, Modern Political Conatite tian, London, p, 10. 

(0) “The constitution of a state is the system of laws, customs and 
conventions which define the composition and power of organs of 
the State and regulate the relations of the various State organ# 
¢o one another and to the private citizen.”’...,..Hood Phillips, The 
Constitutional Law of Britain and the Commonwealth, London, 
1987 (2nd edition), p. 5. 

(@) “The term Constitution signifies the arragement nd distribution 
of the sovereign power in the community, or theform of the 
government™......George Cornewall Lewis, Vee and Abuas of Politi 
cal Terma, p. 20—-Bditor. 
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We must, therefore, try to find out Islam’s answer to those 


questions. 
ul 
ISLAMIC CONCEPT OF SOVEREIGNTY 


* Let us atart with the first question as to who enjoys the 
right to sovereignty in an Islamic State. The Qur’an furnishes | 
an unequivocal reply to this question. It says that sovereignty 
in all its aspeots, is only for God. He alone is the Creator and 
the real Ruler of this universe. Therefore to Him belongs the 
sole right of being the sovereign over all this creation. To 
understand this point fully, we would be well advised to first 
grasp the exact purport of the word ‘Sovereignty’ itself. 

The Meaning of Sovereignty 

In the terminology of Modern Political Science, this word 
is used in the sense of absolute overlordship or complete suzer- 
ainty. Ifa person or a group of persons or an institution ia to 
be Sovereign, it would mean that the word of that person, 
group or institution is law. A Sovereign has the undisputed 
right to impose his orders on all subjects of the State and the 
subjects are under an absolute obligation to obey them, be: it 
willingly or unwillingly. No outside agency, excepting his own 
will, imposes any limitations or restrictions on his power to 
rule, No subject has any absolute right against him or in 
contravention of his orders. Whatever rights anybody enjoys 
emanate from him and whatever rights he withdraws become 
extinot forthwith. It is a universal legal axiom that every right 
in law comes into existence only because the Law-Giver desires 
to be so. If, therefore, the Law-Giver withdraws it, its very 
existence is obliterated and it cannot be demanded thereafter. 
Laws come inte existence by dint of the will of the Sovereign 
and place all subjects of the State under an obligation to obey 
them ; but no Jaw binds the Sovereign himself. In other words, 
he is the absolute authority, which means that, in relation to 
his orders, questions of good and evil and right and wrong can- 
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not and should not arise at all. Whatever he does, is just and 
nobody can question his conduct or his orders and their enforco- 
ment. His behaviour is the criterion of right and wrong and 
none can question it. It is thus inescapable that the sovereign 
should be accepted as being absolutely above all aberrations and. 
errors, even though he may not actually beso. 

Such is the nature and meaning of the concept of sovereign- 
ty as enunciated by the modern ‘lawyers and jurists’! Nothing 
short of this can be termed as sovereignty. This sovereignty, 
however, remains a mere legal supposition so long as some 
active paramount capable of enforcing it is not available. In the 


1, “Sovereignty”, is derived from the Latin word eupernuus which means 
supreme, The definitions of the term are varied but “it always signi- 
fies « highest governmental and legal authority of some sort.” (Francis 
W. Coker, “Sovereignty,” Encyclopaedia of Social Sciences, Vol. 14, 
P. 265), Jean Bodin who first developed the concept in modern politi- 
cal thought defined it as “Summa in civie ao sabditor legibuague solute: 
potestes” ¢.¢., tho supreme power of the State over citizens and sub- 
jects, unrestrained by law. Grotis defined it as “the supreme political 
power in him whose acts are not subject to any other and whose will 
cannot be overridden”, Blackstone conccives it to bo “the supreme 
irresistible, absolute, uncontrolled authority in which the jura eummi 
(mperi reside,” Jullinck defines it as that “Charactoristio by virtue 
of which it cannot be legally bound except by its own will, or limit by 
any other power than itself,” Burges characterises it as “original, 
absolute, unlimited power over the individual subjeot and over all 
associations of subjects.” He calls it «the underived and independent 
power to commend and compel obedience,” Tho attributes and 
characteristics of sovereignty are said to be permanence, exclusive: 
ness, all-comprehensiveness, indivisibility and: absoluteness, See 
Edward MoChesney Ssit (Ed.), Masters of Political Thought, Vol, II, 
London, 1949 ; James Wilford Garner, Political Science and Govern- 
ment, American Book Co, & World Press (Private) Ltd,, Calautta 
1958: Bryce, “The Nature of the Spvereignty.” Studies in Juriepru- 
dence and History, Vol, II, 1901: Harold J, Laski,, The Problem of 
Sovereignty, London, 1917, and Grammar of Politics, London (for o 
eritique of the concept of absolute sovereignty) ; Mattern, History of 
Theory of Sovereignty since Rousseau, London, 1910; Mahajan and 
Sethi, Recent Political Thought, Delhi, 1956, and Jacques Martin, “The 
Concept of Sovereignty,” Man and the State, Chicago, 1951.—Hdécor, 
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language of Political Science, therefore, legal sovereignty with- 
out political sovereignty has no practical existence. - Political 
Sovereignty thus naturally means ownership of the authority 
of enforcing legal sovereignty. 

The questions that now arise are: Does such sovereignty 
really exist within the bounds of humanity ? If so, where} And 
who can be construed and treated as being invested with it 1 

Is there any monarchios] system where the monarch posses- 
sos all these attributes of sovereignty today, or has ever 
possesed them in the past, or can be expected to possess them 
in the future? We may take tho case of any of the most 
powerful monarchs and analyso the myth of his sovereignty 
only to find that all the authority enjoyed by him was in 
practice always limited by a number of external factors which 
were beyond his control. 

If not in monarchy, can we name any democracy which 
might be regarded as being fully sovereign in the real sense of 
the term Here again the reply must be in the negative. For 
it will be found on close analysis that, behind all the parade of 
absolute power, there are a number of factors variously qualit 
fying and restraining it and which are beyond the contro) of 
the ao called ‘‘sovereign”.t 

It is exactly for this rerson that whenever the experts of 
Political Science, imbued with this ideological sense of soverei- 
gnty, had endeavoured to locate the possessor of such soverei- 
guty in human society, they have invariably failed. For they 


1, “But in the political sphere, and with respect to men or agencies, in 
charge of guiding people towards their earthly destinies, there is no 
valid use of Sovereignty...1f the State is socountable and subject to 
the supervision, how oan it be sovereign ?- What can possibly be the 
concept of a soversignty liable to supervision and accountablo ? 
Clearly, the State is not sovereign. Nor are the people. Nordo they 
exercise a power without accountebility...the power they exeroisa, 
either by masq refloxes and extra-legal means or through regular 
channels of « truly democratic society isin no way a power without 
accountability,”......Jacques Martin, Man and the Stats, Chicago, 1955, 
Pp- 50-53,..0ditor, : 
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oan find nobody of the size whom thia cap would fit—that is, 
nobody from amongst the human beings. Even in the entire 
gamut of creation, there is no creature who oan rightly claim to 
possess all the attributes of sovereignty. The Qur’an stresses 
this very truth when it says repeatedly that sovereignty belongs 
to God and God alone. He is Omnipotent, i.e., 

He can whatever He likes ;1 

He has to refer to none and to render account to none * 

He is the source and fount of all authority ;3 

He is the only one whose authority and power nothing can 
limit or restrain ;4 and 

He alone is above all abberration and error.5 

Secondly, even if we close our eyes to this truth and invest 
somebody other than God with this sovereign status, would it 
really become a human being to be so invested that his mere 
word should be Jaw, that there should be no right in contraven- 
tion of or in contradiction to hia will, that he should have to 
bo implicitly and explicitly oboyed, and that no question of 
right or wrong, virtue or vice, should be possible to be raised 
in respect of his words or wishes. : 

Whoever actually enjoys these attributes, whether an 
individual or an institution or a people, the question will in- 
evitably be asked : what justification is there for the investment 
of those powers and for that sovereign authority ? The most 
that can be saidin reply to thia would be that a general 
consensus of opinion justifies such a course, But, are we pre- 
pared to accept such 4 contention ? Suppose a person willingly 
auctions himself. Does the purchaser really become his owner? 
If it is not so, we may well ask : how can then mere acceptance 
by the people of such an investment justify this alleged sover- 
cign status? The Qur'in unravels this knot by declaring that no 
Al-Qur'an, 11 : 107, 
Ibid,, 21 23, 
Tbid,, 23: 83, 


Tbid., 28: 88, 
Thid., 59: 23-24, 


SPere 
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creature hae the right to impose his will or words on other 
creatures and that this is 4 right exclusively reserved for God 
Himself and is inherent in Him by reason of His being the 
Creator. It says: 

“Verily, His is the Creation and His is the Law”. (7 : 54) 

This is such  rationa) and convincing position thet none 
can reasonably contest it, and surely not those who accept God 
as the Creator of the universe. 

The third point which automatically arises is that if we 
inveat some human agency with this superhuman mantle of 
sovereignty, overlooking the inherent shortcomings, would it 
be of any service or advantage to humanity t No human being, 
whether invested with this status individually or collectively, 
can easily digest euch o huge dose of sovereignty, wherein he 
hag unlimited powers to enforce his will over large numbers of 
people. Such authority, whenever and wherover invested in & 
humen agency, has invariably resulted in injustice and malad- 
ministration of the most contagious type. 

Evil is inherent in the nature of such a system and when- 
ever humenity has adopted it, evil has inoscapably raised its 

_ head, . For, he who is really not sovereign, and has no right to 
be sovereign, whenever made so artificially cannot but use his 
powers unjustly. This is exactly what the Qur’an enunciates in 
these words : 


‘(And those who do not make their decisions in accord- 
ence with that revealed by Allah, sre (in fact) the 
unjust”. (5: 45) 

God's de jure Sovereignty 

That is why it has been definitely laid down’ in Islam that 

de jure sovereignty also belongs to Allah whose de facto soverei- 

gaty is inherent and manifest in the working of the entire 

universe and Who enjoys exclusively the sovereign prerogative 

over all creation. The Qur’dn repeatedly stresses it with an 

increasing emphasis. At one place it says : 
“The Command is for none but God : He hath com- 
manded that ye obey none but Him : that is the right 
path.” (12: 40) 
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At another place it enjoins : 

“Follow the revelation sent unto you from your Lord, 
and do not follow the (so-called) guardians other than 
Him.” (7:3) 

At third place, any deviation from this position of accept- 
anoe of hia de jure sovereignty has been deacribed as plain and 
unadulterated Kufr (i.e., disbelief) ; 

S “And those who do not make their decisions in accord- 
ance with that revealed by Allah, are (in fact) the dis- 
believers.” (5: 44) 

These injunctions clearly show that the acceptance and 
admission of the de juré sovereignty of God is Islam and its’ 
denial is Kufr. 


The Role of the Prophets 


The Prophets alone are the true agencies through whom the 
directives and the commands of the Almighty are communicated 
to mankind. That is why it is ordained in Islam that tbe Pro- 
phets must be obeyed implicitly and without any ‘if’ and ‘bute’. 
You will note in the Qur’an that whosoever has claimed to have 
come from God as His Messenger, has unequivocally proclaimed; 
“Fear God and obey me.” (26 : 108, 126, 144, 163, 279). 

The Qur’an enunciates thie as dofinite principle in these 
words : 

“Each and every messenger who was sent by Us waa 
sent for the sole purpose that he should be obeyed under 

the sanction of Allah”. (4 : 64) 

And again : : 

‘He who obeys the Messenger obeys God." (4 : 80) 

The stress on this fact is so definite that the Qur’an refuses 
50 recognise him es a Muslim who declines to accept the Prophet 
as the final adjudicating authority. Thus it says: 

“Nay, (0 Muhammad !) by the Lord, they will not be 
believes until thoy accept you as the final arbiter in ail 
their disputes and submit to your decision whole-heartedly 
without sny heartache,” (4 65) 
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Again, the Qur’an prescribes thus : 

“Tt ig not for a believing man or a believing woman to 
have a say in any affair when it has been decided by Allah 
and His Messenger ; snd whoever disobeys Allah and His 
Messenger, he goes astray manifestly.” (33 : 36) 

Viewed against this background, there is no room to doubt 
the premiee that in Islam de jure sovereignty exclusively and 
solely belongs to God and under His aegis to His Prophet (peace 
be on him). As a matter of fact the Prophet (peace be on him) 
is the physical. manifestation of God’s de jure sovereignty on 
earth and His mouthpiece for this purpose. 

The Position of the State 


After this interpretation of the basic constitutions! problem 
” of sovereignty, the only. question that remains to be answered is 

as to who enjoys the political sovereignty in this set-up ¢ 
Unhesitatingly the reply would be that political sovereignty too, 
as a matter of fact, belongs to God and God alone. Whatever 
human agency is constituted to enforce the political system of 
Islam in a state, will not possess real sovereignty in the legal 
and political sense of the ‘term, because not only that it does 
not possess de jure sovereignty but also that its powers ave 
limited and circumsoribed by a supreme law whioh it can neither 
alter nor interfere with, The true position of this agency has 
been described by the Qur’sn itself. Tho terms used by the 
Qur'an for this agenoy is ““Khilafat” which means that such an 
agenoy is not sovereign in itself but ie the vicegerent of the de 
jure and the de facto sovereign viz., God Almighty. 
The Doctrine of Democratic Khilafat 

By the word ‘“‘vicegerency” your mind should not turn 
towards the Divine Right of Kings, or to Papal authority. 
According to the Qur’an the vicegerency of God is not the 
exclusive birthright of any individual or clan or class of people: 
it is the collective right of all those who accept and admit 
God’s absolute sovereignty over themselves and adopt the 
Divine Code, conveyed through the Prophet, aa the law above 
all laws and regulations, It saya : : 
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“Allah hag promised such of you as have become beli- 
evers and done good deeda that He will most surely make 
them His vioegerent in the earth”, (24: 55) 


This concept of life makes the Islamic Kihilafat a demo- 
cracy, which in esserice and fundamentals is the antithesis of the 
Theooratic, the Monarchical and the Papal form of Government, 
as also of the present-day Western Secular Democracy. For, 
according to the modern Western concepts, democracy is that 
philosophy of political organisation in which it is presumed 
that the people possess absolute sovereignty. On the other 
hand, what we Muslims call democracy is a syatem wherein the 
people enjoy only tho right of Khilafat or vicegerenoy of God 
Who alone is the Sovereign. In Western Secular Democracy, thé 
Government is established or changed by the exercise of the 
will of the common voters, Our democracy also envisages the 
same ; but the difference lies in the fact that whereas in the 
Western system a demooratic state enjoys the right of absolute 
authority, in our democracy the Khilafat is bound to keep with- 
in the limits prescribed by the Divine Code. 


IV 


THIS STATE: ITS ORGANS AND ACTIVITIES 


The foregoing discussion over the Ielamie concept of Khila- 
fat automatically brings us to the question : what is the scope 
of activities of an Islamic State and the nature of limitations 
imposed thereon ? And the answer is that as this State is a 
vicegerent of God and accepts His de Jure sovereignty, the scope 
of its activities will naturally be restricted within the limite 
ordained by the Almighty Himself. Thia means that the Stato 
can act only within the framework of the limitations and is not 
empowered to infringe or overstep them. This is not only an 
inference deduced from the acceptance of God’s sovereignty but. 
the Qur'an emphasises it directly also and warns repeatedly in 
olear words : 
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«Phese are the limits ordained by God ; 80 do not 

transgress them. 

If any do transgross the limits ordained by God, such 

persons are the unjust.” (2 : 229) 

The positive and comprehensive principle which the Qur'an 
lays down in this respect is : 

0 you who believe, obey Allah and obey His Messen- 
ger and those from among yourselves who hold authority ; 
then if there is any dispute between you concerning any 
matter, refer it to Allah and His Messenger, if you (really) 
believe in Allah and the Last Day. This is the best course 
(in itself) and better as regarde the result.” (4 : 59) 
According to the above injunction, obedience to the State 

is subject to the obedience to God and His Prophet and not 
independent of it ; which clearly means that on insisting to 
violate the commands of God and the limitations prescribed by 
the Prophet (peace be on him), the State loses the right of 
claiming obedience from the people, This very truth haa been 
explained by the Prophet in these words : 

“There is no obedience for him who disobeys God." 

“There is no obedience to any creature if it involves 
disobedience to the Creator.””? 

The other principle which follows from the above injunc- 
tion of the Qur’an is that whatever dispute and difference of 
opinion may arise in the Muslim Society, be it between individ. 
uals or groups, or between the people and the State, or amongst 
the various organs and departments of the State, it should be 
referred to that fundamental Lew which God and His Prophets 
has given to us. Thus the very nature of this principle demands 
that there should be an institution in the State which should 
undertake to adjudicate in strict accordance with the Book of 
God and the Sunnah of the Prophet. 

Legislature, Executive and the Judiciary 
Now we come to the fourth question : What are the powers 


1. Tibrani, 
%. Sharh al-Sunnah : Mishkat No. 3518, , 
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and: functions of the various organs of the State and what are 
their respective flelds of action ¢ Let us discuss this in little 
detail. 


Function of the Legislature 


Tho Legislature is what in the old terminology of Figh was 
known as the ‘‘Body whioh resolves and preacribes” (Ahi al-Hal 
wa al-‘Agd). It is quite olear that a State established on the 
basis of God’s de jure sovereignty cannot legislate in contra- 
vention of the Qur’an andthe Sunnah even if the consensus of 
opinion of its people demands it, I have just elated the Qur’anic 
injunction which lays down that whore Allah and His Prophet 
have given a ruling in s matter, no Muslim has any right to 
decide it on the basis of his own opinion! and that those who 
do not decide in accordance with the Divine Code, are Unbeli- 
evers.2 It automatically follows from the injunctions, that it 
is beyond the purview of any legislature of an Islamic State to 
‘legislate in contravention of the Directives of God and His 
Prophet, and all euch pieces of legislation, even though approv- 
6d by the Legislature would ipso facto be considered ultra vires 
of the Constitution. ; 


One may pertinently ask here that is this the state of 
affairs in an Islamic State % The roply is that in spite of this 
limitation the Legislature in an Islamio State has a number of 
functions to perform : 


(3). Whore the explicit directives of God and His Prophet 
-8re. available, although the legislature cannot alter or 
amend them, yet the legislature alone will be compe- 
tent.to enact them in the shape of sections, devise 
relevent definitions and details and make rules and 
regulations for the purpose of enforcing them. 

(it) Where the directives of the Qur'an and the Sunnah are 
capable of more than one interpretation, the jegislature 


1, Ab-Qur’dn, 33 : 36. 
2. Mdid., 6: 4. 
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would decide which of these int$rpretations should be 
placed on the Statute Book. To this end, it is indis- 
pensable that the legislature should consist of a body of 
such learned men who have the ability and the capacity 
to interpret Qur’anio injunctions and who in giving de- 
cisions, would not take liberties with the spirit or the 
letter of the Shari'ah. (This point really falls under the 
purviow of Elections). Fundamentally, it will have to 
be accepted that for the purposes of legislation, a legia- 
lature has the authority to accord preference to one or 
the other of the various interpretations and to enact 
the one preferred by it into law, provided of course 
that it is only an interpretation and not a pervorsion 
and camouflaged deviation from the law. 

(iit) Wherever there is no oxplicit provision in the Qur'an 
or the Sunnah, the funotion of the legislature would be 
to enact laws relating to the same, of course always 
keeping in view the genoral spirit of Islam, and where 
previously enacted laws are present in the booke of 
Fiqh, to adopt any one of them. 

{iv) Wherever and in whatever matters even basic guidance 
is not available from the Qur’an or the Sunnah, or the 
conventions of the Righteous Caliphs, it yould be 
taken to mean that God has left us free to legislate on 
those pointa according to our best lights. In such 
cases, therefore, the logislation ean formulate: laws 
without restriction, provided such legislation is not in 
contravention of the letter and the spirit of the 
Shari‘ah—the principle herein being that whatever hag 
not been disallowed is allowed, 

We huve deduced these four functions from the Qur’an, the 
Sunnah, the ussges of Khilafat-e-Rashidah and the opinions and 
rulings of eminent jurists of Islara. If need be, I can quote their 
sources but { think that whosoever has grasped fully the funda- 
mental principles of the Islamio State, can also realise hy mele 
commonsonee that ina state of this character, these should 
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constitute the functions of the legislature. 
Function of the Execative 


We now come to the Executive. In an Islamio State, the 
real purpose of the Executive is to enforce the directives of God 
conveyed through the Qur’an and the Sunnah and to bring 
about a aociety ready to accept and adopt these directives for 
practical application in its life. It is this characteristic of the 
Executive of a Muslim state which distinguishes it from the 
executive of a pon-Muslim state. The worts U'ul-Ame and 
Umara’ have been used for the Executive in the Qur’an and the 
Hadith yespectively, which enjoin obedience to it on the condi- 
tion that it obeys God and His Prophet (peace.be on him) and 
avoids the path of sin and transgression. 

The Qur'an is explicit in this connection when it says : 

‘And obey not a person whose heart We have per- 
mitted to become unmindful of Our remembrance, one who 
is following the dictates of his own desires and his caso is 
that in which due limits are transgressed.” (18 : 28) 

And again : 

“Obey not those who overstep the limits (We have set) 
and create trouble on the earth, and have no tendency to 
reform theiselves.” (26 : 151, 152) 

The Holy Prophet has also repeatedly stressed it very 

clearly and emphatically. He saya : 

(+) “Even if a defaced slayeis made your Amir, listen to 
him and obey him as long as he leads you in accordance 
with the Book of God”.! 

(ii) “Obedience is obligatory on every Mnslim, whether ho 
likes the command or not, unless he is ordered to 
commit sin,—~in which case the obligation lapses 
automatically”? 


1. Muslim, al-Sahih. 
2. Muttafig ‘Alach i.e., Both the authentic books of hadith, Bukhari aud 
Muslim quete it,—Hditor, 
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{iii) ‘There is no obedience in an act of sin. Obedience is 
obligatory only in virtue”.! 
{iv) ‘*Whosoever innovates anything contrary to ‘the spirit 
of this order of Ours, is everlastingly cursed”’.* 
(v) “Whosoever honours and reveres an innovator, helps 
in bringing down the edifice of Islam”.® 
No duobt can exist, after these clear directives, as to the 
exact nature of the functional limits of the executive and the 
administrative powers is Islam, 


Function of the Judiciary } 
The scope of the Judiciary (which in the terminology of 
Islamic Jurisprudence is called Qada) also becomes well peescribed 
by the acceptance of the de jure sovereignty of God Almighty. 
When Islam established its state in gccordange with ita eternal 
principles, the Prophet himself was the first judge of that state, 
and ho performed that function in strict accordance with the 
Law of God. Those who succeeded him, had no alternative 
but to base their decisions on the Law of God as transmitted 
to them through the Prophet. ! > 
In the Qur’an one full section of the fifth chapter, Al- 
Maidah, deals specifically with this very subject.4 There the 
narration begins with the history of Israel, going next to the 
Christians, and finally refers to the Muslims. We have been 
told that God revealed the Torah to Moses, after which all the 
Israelite Prophets and the Jewish Rabbis followed it ae the 
Code of Law in all their affairs, settling the disputes of the 
people in accordance with it.6 Afterwards came Jesus with a 
1, “Muttafig ‘Alath i.¢., Both the authentic books of Agdith, Bukhari and 
Muslim quote it.—Zditor. : 
Ibid. 

. Al-Baihaqi, Sho‘ab al-Iman. 
Alb-Qur’an, 5 : 44.50, 
One finds the following reference in the Old Testament : “If they 
speak not according to this word, it is because there is no light in 
them” (Isaiah, 8 : 20) and “‘oursed be that confirmeth not all words of 
this lew to do them.” (Deuteronomy : The Fifth Bookvof Moses, 27: 
26)—-Bditor. 
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fresh Revelation, and the Qur’an tella us that hia followers too 
were ordained to decide their affairs in accordance with that 
revelation, Then comes the reference tothe Holy Prophet 
(peace be upon him). Addressing him directly God Almighty 
says : 

“So judge between thems by that which . Allah hath 
revealed, and follow not their desirea away from the truth 
that has come unto thee”. (5 : 48) 

The discourse finally ends with these words : 

De it the judgment of the time of Ignorance that they 

are seeking $. Who is better than Allah for judgment. for 

& people who have certainty (in their belief” 1). (§ : 50) 

During the course of his peroration, it-has been stated with 
emphasis that those who do not adjudicate in accordance with 
the Divine Code, are not believers and they are unjust and rebels. 

After this, it need hardly be stressed that the Courts of 
Law in an. Islamio Stata sre satablished for the. purpose of 
enforcing the Divine-Code and not to violate it as they are doing 
St present in almost all the Muslim States. 


Relations among the Different Organs of the State 

The only question that now remains to be discussed about 
the ‘various orgaus of the State is, In what form are these organs 
6f ‘the Islamio. State — the legislature, the executive and the 
judiciary — related to one another? There are. no clear - cut 
instructions on this point. But the conventions of the Prophet's 
period and of the period of the Righteous Caliphate afford us all 
‘the Wecessary guidance, From these conventions we learn that 
the: Head ‘ofan Islamic State is, as such, the supreme head of alt 
these three different organs. The Propliet enjoyed the seme 
status and this position was maintained by all the Righteous 
Caliphs. 

But under the Head of the State the three organs functioned 
separetely and independently of one another. The. body called 
“‘Ahl al-Hal-wa al-'Agd’”' whose function it was to advise the 
Head of the State in matters of law, administration and state- 
policy was a soparate-entity. Then there were the exeoutive 
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officers who had no say in judicial matters which were dealt 
separately and independently by the Judges (Qadis). 


In all important matters of the State, such as formulating 3 
policy or giving a ruling in some intricate administrative or legal 
problem, the Caliphs invariably consulted the Ahi al-Hal wa 
al-Agd and as soon as the requisite measure of agreement was 
reached, the work of this body was over. 


Executive officers worked directly under the Caliphs. They : 
appointed them to carry out the administration under their 
direct supervision and guidance. 


The Qadis were also directly appointed by them. But the 
Caliphs could not ordinarily terminate their services nor 
influence their decisions, so much so that if in their personal 
capacity or in their capacity ‘as the executive head, anybody 
‘brought a suit against the Caliphs, they had to appear and plead 
their cases before the Qadi like any commoner, 


We fail to encounter even a single instance where the same 
person was simultaneously & Qadi and a Collector of the same 
area: or where ‘any Collector or Governor or even the Head of 
the State interfered with a judicial decision, Nobody, not even 
any of the most important dignitaries of the State, was exempt 
from appearing before the Qadi for pleading in-his own civil or 
criminal oage. 


We can amend or alter the details of this set-up according 
to our existing requirements. But the fundamental principles 
we will have to keep intact. For instance, we can’ reconsider 
the powers of the Head of the State and alter them as much as 
necessary. It is evident that at present we can hardly expect to 
have a Head of the State of the same moral calibre and spiritual 
standard ag the Righteous Caliphs. We can, therefore, consider 
and restrict his administrative powers in order to safeguard 
against dictatorial tendencies. We may also reatrain him from 
hearing and deciding oases, so that he may have no opportunity 
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to obstruct. the course of justice.1 


Likewise we make some other changes also in this set-up, 
as for instance : 


(1) We may make fresh rules and regulations to suit 
our present needs for the election of the Head of the State 
and may also enact bye-laws for conducting the business of 
the legislature. 


(2) We may specify and fix the powers and the status 
of the various courts. 


Two questions may be asked at this stage. Firstly, whether 
there is room in Islam for the Judiciary to reject or to restrict 
the powers of the legislature in respect of enacting law in cont- 
ravention of the Qur’an and the Sunnah. I know of no specific 
ruling on thig question, but the conventions established during” 
the reign of the righteous Caliphs go to show that the Judiciary 
did not enjoy or exercise such powers at that time. At least, 
there is no instance of any Qadi taking such an action. But 
here again the reason, in my opinion, is that the members of 
the legislature at that time had a very deep and true insight in 
the Qur'an and the Sunnah and almost all the Caliphs too were 
the most reliable persons in all reapects. Under them, therofore, 
1° Gn this point, a listener asked a3 to what wae the source and authority 

for this opinion, The speaker replied that he derived support for this 
argument from the fact thet during the period of the Righteous 
Oalipbs, tho Executive and the Judiciary were entirely separate antl 
even in the person of the Head of the State these two branches of the 
Government were smalgamated not by virtue of any explicit injunc. 
tion of the Qur'an or the Sunnzh but by reason of people’s absolute 
faith in the integrity, honesty aud devotion to God and His Prophet 
of these persons and because of the assurance that they would nover 
permit exeoutive exigencies to influence their judgments and decisions 
a8 a judge, The people had so much faith in the Caliphe that they 
positively wanted. them to be the “courts of lest appeal” in order bo 
be sure that éven if justice was denied to them elsewhere, it would 
ultimately be available to them from there. If we have no longer 
amongst us personalities worthy of such reliance and feith, we cor- 
tainly are not compelled: by any injunction of the Qur'an and the 
Sunnah to koop the two important positions of the Chief Justice and 


the Highsst Executive amalgamated in the person of the Head of the 
State. 
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there was no real danger of any. such legislation taking place 
which was contrary to the spirit of the Qur’dn and the Sunnah. 
* Even today, if we could ensure that no legielature will enact 
Jawe in contravention of the spirit of the Qur’an and the Sunnah, 
the Judiciary need not have the authority to rejeot the decisions 
of the legislature. But if it cannot be a0, then the only 
satisfactory course would be to give the Judiciary power to 
declare void and ultra vires of the constitution all laws and 
legislations enacted in contravention of the Qur’én and the 
Sunnaht 
The other question that may be asked is: What, in Islam, 
ig the correct position of the legislature? It is only an advisory 
body for the Head of the State, whose advice could be accepted 
or rejected by himrat his discretion, or, is the Head of the State 
bound to accept their unanimous or majority recommendations? 
In this respect, the Qur’dn prescribes thus : 
‘They manage their affairs by mutual consultation”. (42:38) 
Addressing the Prophet as the Head of the State, the 
Qur’an ordains thus : 
“Consult them in the conduct of affairs, And when 
thon ert resolved, then put thy trust in Allah.” (3 : 159) 
These two verses make consultation compulsory end also 
direct the Head of the State that when, after mutual consulta- 
tions, a decision has been taken by him, he should enforce it 
with determination, having full faith in God. However, even 
this does not furnish » clesr reply to our query, and I have been 
unable to discover any definite ruling on this point in the books 
of Hadith either. It is the convention of the Caliphs and the 
‘judgment of the eminent Jurists of Islam that finally guide us to 
the conclusion that the de facto responsibility of all adminis- 
tration rests. with the Head of the State. And the Head of the 
State, although obliged to consult his advisers (¢.¢., the legis- 
lature), yet is under no obligation to sanction, follow or adopt 
their onanimous-or even majority verdict or opinion. In other 
1, Thia stand has also been endorsed by all the leading ‘‘Ulama of 
. Pakistan, See Appendix Il.—Hditor, 


First Principles of the Islamic State 229 


words, he can always exercise hia ‘‘yoto”, 

But this, when expressed in that precise form, can cause 
extensive misunderstanding because in modern society, people 
try to interpret these ‘things with reference to present-day 
environments, ignoring entirely the background attending the 
establishment of the conventions. In the period of the Right- 
eous Caliphs, persons who were acting as advisers were not the 
leaders or members of separate organized parties, nor were they 
hemmed in by parliamentary procedures which is a feature of 
the modern parliamentary system. They did not come fore- 
armed with policies and programmes drawn up in advance at 
party meetings. In their case, whenever asked.to assemble and 
advise, they came with unbiased hearts and open minds and in 


their individual capacity, and the Caliphs themselves attended 
the sitting with them. The problem was frooly discussed and 


opinions both for and against were fearlessly given. In tho end, 
the Caliph weighed all the arguments and exercised his own 
jadgment, after which he gave his final verdiot,—a verdict which 
was generally such that the entire assembly accepted it, Seldom 
did it happen that someone refused to be converted to it; but 
even 80, he would respect it, because it came from the Caliph. 
Tn practice, however, despite their disagreoment, they used to 
accept his final verdict without mental reservation and followed 
that whole-heartedly. 

During the whole period of the Khilafat-e-Rachidah there is 
not a aingle instance where the differences of the advisers could 
force a voting ; and there are only two instances. where a Caliph 
ignored the unanimous opinion of his advisers and decided to 
act againgt it on his own. One was the oase of permitting Uso- 
mah to proceed on his military campaign, and the other was the 
matter of waging war against the ‘“‘apostates”. But even in 
those two cases, the basis on which the Companions ungrudg- 
ingly accepted the decisions of the Caliph was not so much the 
right of veto of the Caliph, whereby they would be compelled to 
accept it, but the fact that the Companions had absolute faith 
in his deep Islamic insight and wisdom. Hence, when they ob- 
served him preferring his own individual opinion of his advieers 
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mainly in the interests of the State, they reconciled themeelves 
to his opinion with very good grace. And not only that. After- 
wards they freely admitted that his opinion was certainly the 
better one and that had he not been so firm, immense harm 
would have been done to Islam at that early stage. It is now, an 
undeniable fact of Islamic history that Caliph ‘Umar who in the 
beginning was opposed to the opinion of Caliph Abu Bakr in the 
matter of the “‘apostates”, openly accepted his error of judgment 
later on and declared that God Almighty had endowed the first 
Caliph with better insight and judgment and that whatever he 
had decided was really the right course. 

We can judge from these oases how the system of veto 
developed in Islam and in what environment were thess prece- 
dents established. If, therefore, the method of consultation is 
observed in its true spirit today also and the character of “the 
people who are consulted” is similar to that which existed in the 
days of the Caliphs, undoubtedly there would be no better line 
of action than the one adopted then. Following it to its logical 
conclusion, however, we can say that, in a consultative body 
of this kind, if the Head of the State and his advisers stick to 
their own individual opinions and neither of them is prepared 
to recede in favour of the other, recourse may then be had to 
referendum after which the one whose opinion is rejected by the 
people should resign. But so long as it is not possible in our 
country, to create a consultative body of that calibre and to 
foster that spirit and that mentality, there is.no other alter- 
native but to restrict and to subordinate the executive to the 
majority decisions of the legislature. 

The Purpose of the State 

7 We now come to a very important point: What are the 
fundamental objects for which Islam advoeates the establish- 
ment of an Islamic State? These objects, as defined and explain- 
ed in the Qur’an and the Sunnah, are as follows: 

The Qur’an says : 

“Certainly We sent our Messengors with olear proofs, 
and sent down with them the Book and the Balance, so 
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that people may conduct themselves with equity’. (47 : 25) 

At another place it has been said : : 

“(Muslims are) those who, if We give them power in the 
land, establish the system of Salat (worship) and Zakat 
(poor-due) snd enjoin virtue and forBid evil”. (22 : 41) 

The Holy Prophet (peace be on him) said : 

“Allah brings to an end through the State what He 
does not eradicate with the Qur’an’'l, 

In other words, the evils which are not eradicated through 
the preachings of the Qur'an need the coercive power of the 
State to eradicate them. * 

This means that the main objects of an Islamic State or to 
enforce snd implement with all the resources of its organised 
power that reformatory programme which Islam has given for 
the betterment of mankind. Mere establishment of peace, mere 
protection of national frontiers, mere endeavour to raise the 
standard of living of the common man do not form its ultimato 
goal, nor do they constitute the characteristics which distinguish 
the Islamio State from the non-Islamio states, Its distinction 
lies in the fact that it has to encourage and popularise those 

. good practices which Islam desires humanity to sdopt and to 
discourage, eradicate and crush with full force all those evils of 
which Islam aims to purge mankind. 


Vv 
THE INSTITUTION OF GOVERNMENT 


How, then, should the Government of a state based on 
these foundations be formed ? In this connection the most im- 
portent point is the appointment of the Head of the State ter- 
med as Imam or Amir or Khalifa (Caliph) in Islamic termino- 
logy. In order to fully understand the stand-point of Islam 
with regard to this we wil) have to refer to initial history. 
Election of the Head of the State 

As all of us are well aware, it was more then 1300 years 


1, Quoted, Tafeir Ibn al-Kathir, 
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ago, that the corner-stone of what is called Islamic society was 
laid in the town of Mecca under circumstances intensely inimi- 
cal and highly hoatile. To initiate and then gradually to 
develop an Islamic society, in the face of that stern opposition, 
was the life-mission of our Great Prophet (peace be on him), 
And, when, after considerable development this Islamic society 
had achieved political independence and its internal organiza- 
tion had progressed to the stage of s regular state, our Great 
Prophet Muhammed (peace be on him) became end was accepted 
an its first Head. He yas not elected by anybody. He had been 
chosen for this very task by God Almighty Himself. 

For ten years he pezformed the duties of the Head of that 
State and then his mighty soul went to its eternal abode. He 
left behind no explicit instructions or nomination for the elec- 
tion or appointment of his successor. On account of this 
abstinence on his part, and by reason of the explicit Quranic 
injunction that all matters affecting the Ummah should be 
decided by consultation, the Companions rightly inferred that 
with the passing away of the Prophet, selection and sppoint- 

- ment of the Head of the Islamic State had been left to the 
elective discretion of the Muslims, which was to be exercised in 
accordance with the spirit of the said Qur’anio injunction. 

Tho first Caliph; Abii Bakr, was thua elected publicly. And 
when his last moment came, although he was personally con- 
vinoed that ‘Umar was the fittest person to be the Caliph, he 
did not forthwith nominate him as his successor but cousulted 
the most prominent among the Companions, jointly and eever- 


1, No doubt, the Shi'a sect of the Muslims hold the belief that, like the 
Prophet, the Imame too are chosen and nominated by God Almighty 
Himself, This divergence of belief from the rest of the Ummah i.e, 
the AME al-Sunnah has, however, no practical value now, a8 with ‘the 
disappearance. of the 12th Imam, the Imamate remaina in abefance 
until he reappears, For all actions in respect of the collective pro- 
plema of Muslims, therefore, reference hes got to be made to some 
such person who has not-been directly chosen by God Almightly but 
elected by the Muslims themsglyes, 
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ally, and then dictated his will in favour of ‘Umer. Thereafter, 
despite hia serious illness, he addressed the Muslim masses thus: 
“Are you willing to accept him your Amir whom I no- 

minate as my successor 1 God is my Judge, I have left no 
stone unturned in coming to (the best) conclusion in this 

matter, I am not nominating anybody related to me. I 

nominate ‘Umar son of Khaffab as my successor. There- 

fore, listen you all to him and obey him.” 
From the crowd the people cried : ‘We have heard. 
and we accept.” 

Here we find that Abi Bakr only suggested and recom- 
mended the name of ‘Umar after consultations with those in 
whom the people had confidence, and then it was put to the 
vote of the Muslim masses who accepted him. 

Again, when ‘Umar was on the point of leaving this world, 
fhe noticed’ that out of the large number of the most relisble 
Companions of the Prophet, only six persons were then elive 
to whom the Muslim masses could look for guidance and from 
amongst whom hiz successor could be chosen, He, therefore, _ 
created a Consultative Body of those six persons and delegated 
to them the task of selecting the next Caliph from amongst 
themselves, prescribing that whosoever tried to become the 
Amir without the approval of the Muslim. masses was to be 
peheaded.® 

This consultative body ultimately delegated its task to one 
of its members, ‘Abd el-Rehman Ibn ‘Auf, who went round 
Madinah to gauge the feelings of the general public in the 
town. He ascertained the opinions of the women-folk and the 
reactions of the students of schools also and even of the pilg- 
rims from various parts of the country, who visited Madinah 
after their pilgrimage at Mecca. After this thorough survey, he 
came to the conclusion that the Muslim masses had the greatest 
possible faith in two persons, ‘Ali and ‘Uthman, of these two, 


—_——_—_—_— 
1, Tebari, Pa rtkh al-Umam wa'al-Maluk, Vol. I, Cairo, p, 618, 
2. Muhammed Hussain Haykel, Al-Faroog ‘Umar, Cairo, Vol, 11, p. 313. 
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the opinion being slightly more in favour of ‘Uthman. So the 
vote was cast in his favour and he was openly accepted as the 
Caliph. 

Then occurred the tragic and deplorable incident of ‘Uth- 
man’s brutal assassination which created o serious situation. 
Some of the Companions, therefore, assembled in the house of 
‘Ali and told him that nobody waa there more suited than him 
to be the Amir af the Muslims and he should, therefore, shonl- 
der that responsibility. ‘Ali declined to do so. But when these 
people insisted, he, at last, agreed aaying. 

““If you wish it to be so, then come to the mosque, for 
my acceptance as Amir cannot be secret nor without the 
approval of the Muslim massess”’.! 

Consequently, ‘Ali went to Prophet’s Mosque where people 
were assembled. And it ie sn incontrovertible fact that the 
majority of the people socepted him as their Caliph, even 
though this acceptance was not unanimous, 

Lastly, when ‘Ali was murderously attacked and the time 
of his death drew near, he was asked if he permitted the 
Muslims to accept his aon Hasan as their neat Amir, his reply 
was clear : 

“T neither ask you to do so, nor forbid you from doing 
so. You can decide according to your lights,”? 

This, therefore, is the accepted convention of the period of 
the Cslipbate regarding the appointment and election of the 
Head of the Islamic Stato, and this is aJso the sum-total of the 
collective conduct of the Companions in this important matter. 
It is based aa much on the Prophet's abstinence from nominat- ~ 
ing his successor as on the Qur’anic injunetion that all impor- 
tant decisions in matters of collective interest should be taken 
by consultation. The point, that can be clearly inferred from 
these authentic constitutions! precedenta are:- 

{1) In an Islamic State, the election of its Head depends 
entirely on the will of the general public and nobody 


1, Tabard, op. cit., Vol, III, p. 450, 
2, Ibdéd., Vol. IV, p. 112. 
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has the right to impose himself forcibly as their 
Amira 


(2) No clan or class has & monopoly of this office.2 

(3) The election should take place with the free-will of 
the Muslim masses and without any coercion or 
force. . : 

How is this opinion of the masses to be determined is a 
point where Islam does not limit its scope by prescribing specific 
methods. Different methods can be adopted in different places, 
on different occasions, and under different circumstances, pro- 
vided such methods are designed only to determine as to who 
enjoys the greatest measure of nation’s confidence and regard, 
The Formation of the Consultative Assembly 

After the problem of the election of the Amir the next most 
important problem is : How are the members of the Consult- 


1, There are some people who say that this be accepted as the principle 
of Islam, what about the verdiot of eminent jurists and learned men 
of the days of the Muslim kings who acoopted the authority of those 
who became the rulers through sheer force of arms, As @ matter of 
fact’ sych people mix up and confuse the following two entirely 
different and distinct positions adopted by the Muslims scholars of 
the past: 


(1) All the eminent scholara are unanimously of the opinion that 
the only proper and permiasible method is that of election in which the 
will of the Muslim masses should express itself freely. 

(2) Even the most modeat attitude adopted by our learned mon 
does not go beyond the fact that such tyrants can only be tolerated in 
the common interosts of collective security, provided such an Amir 
does not interfere with the fundamentals of Islam. Jn other words, 
the most that these people do is not to concede aright to revolt, be- 
cause that would lead to anarchy only. This does not all mean that 
persons holding this opinion approve of such tyrants and prefer them 
to properly cleoted Amire 

2, In relation to this matter also, cortain people raise doubts as to how 
to revoncile it with the Hadith in which the Quraysh have been declar. 
ed to be the fittest for the office of the Caliphate. I have already 
replied to this in my book: Rase’st wa Maga’il. Vol, I, p. 78, 8rd 
impression, Lahore, 
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ative Assembly (Majlis-e-Shura) to be elected and who shall 
elect them ¢ 

From a superficial atudy of the problem it has been erron- 
eously concluded that because, during the period of the Caliphs, 
the members of the Consultative Assembly were not chosen 
through organized general elections, there is no place of elections 
in Islam and it has been. left solely to the discretion of the 
Khalifah as to whom he should consult, This error is due to the 
fact that the precedents of these times are applied to modern 

practices without reference to the then prevailing conditions. 
The correct way would be to apply them only with reference to 
the then existing circumstances and to make an honest attempt 
to understand the spirit of those principles and their details 
as interpreted within the framework of the then existing condi- 
tions, 

Islam arose in Mecoa as an ideological movement. And it 
ig an inherent feature of all ideological movements that persons 
accepting thet movement first, are counted as the true compani- 
ona and friends as well as advisers of the Leadors of that move- 
ment, Likewise in Islam, persons who were the first to associate 
themselves with the Prophet and his movement, naturally and 
automatically became his advisers whom he invariably consult- 
ed in all cases wherever clear'and definite injunctions of the 
Qur’an were not available. ‘When, however, new blood entered 
the Islamic body politic and the struggle with the opposing 
force increased, those who rendered outstanding services by 
virtue of their sacrifices, insight and wisdom, naturally became 
prominent without any conscious effort on their part. This 
election, therefore, took place not by means of votes but by 
virtue of practical tests and performance which are indisput- 
ably » more natural and reliable method, Thus even before the 
Prophet migrated to Madinah, two kinds of people had already 
become members of his Consultative Assembly, viz. 

(a) Those who had been associated with him from the very 

beginning, and 

(b) Those: who subsequently became prominent by virtue of 
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their sacrifices, insight and ability. 

The members of both these groups enjoyed the confidence 
of the Muslim masses also to the same extent to which they 
enjoyed the confidence of the Prophet himself. 

Then occurred the historical event of Migration (Aijrah) 
and it took shape in the following way. A year or two before 
migration, certain influential personalities of Madinah had 
embraced Islam and through their labours, Islam had establi- 
shed a secure foothold in that city among the tribes of Aus and 
Khazeaj, It was ot the instance and request of these people of 
Madinah that, leaving their hearths and homes, the Prophet 
and his followers migrated to that city where the Islamic 
movement naturally grew into a political organization and 
blossomed into a full-fledged state. It was, therefore, only 
natural that these very people, with whose services Islam had 
prospered and progressed in Madinah should be the leaders of 
the newly-formed society and its political organization, And 
naturally again, it was most befitting that these very people 
should be included in the Consultative Assembly of the Prophet 
along with his very first associates and tested comrades from 
Mecca. These people thus became the representatives of people 
and the members of the Consultative Assembly through » 
natural process of selection, and they enjoyed the confidence of 
the Muslim masses to such a degree that if elections of the type 
current in modern days would have been held, these and these 
people alone would have been chosen. 

Later on, in this society of Madinah, two kinds of people 
began to become prominent. The firat were those who during 
the next eight to ten years rendered yeoman’s service in 
political, military and missionary fields to such an extent that 
practically in all important matters every body automatically 
looked to them. The second group consisted of those persons 
who gradually became well-known for their wide knowledge and 
deep insight in the Qur’anic jurisprudence and literature. After 
the passing away of the Prophet, the people naturally treated 
them as being the most reliable authorities in these matters. 
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The Prophet himself, by saying that the Qur’aa should be learnt 
nd understood from such and such persons, put his seal on 
their erudition. . Thus, those two groups also were elected as & 
matter of course, like those before them, by the same process 
of natural selection and became automatically included in the 
Consultative Assembly of the Prophet’s successors. There was, 
thus, no need to take s vote for them and even if vote was 
token, there was nobody else in that society who would have 
been preferred by the voters. And those constitutional conven- 
tions under which fresh nominees continued to be incorporated 
in the Consultative Assembly by virtue of their services, exper- 
ience and outstanding intellectual attributes, automatically 
received universal approval. 

This was the clasa of people which was known as Ahl al-Hal 
wal-‘Agd (i.¢., those who could “tie” and “‘untie”), and it was 
these people without whose advice no decision was ever taken 
in any important matter. As to their constitutional status, some 
opinion can be formed by the fsot that when, after the unfortu- 
nate assassination of Hadrat ‘Uthman, some of the Companions 
came to Hadrat‘Ali to ask him to accept the office of the 
Caliphate, Hadrat ‘Ali said :— 

“This ia not a matter whereon you can take a decision. 

‘This isa task for all those who can advise and have fought 

in the battle of Badr (AAl al-Shura wa ahl al-Badr). Whoso- 

ever is approved by them will be the Caliph and let us, 
therefore, congregate and consider it.” 

Tt is thus clear that at that time there were certain specific 
persons called ‘Ahr al-Hal wal--Aga” who had been continu- 
ously holding the position of great trust for a very long time 
and were thus entitled to take collective decisions in all impor- 
tant mattera affecting the Ummah. There is, therefore, no 
valid ground to presume that the Khalifah could call for congul- 
tations whomeoever he liked or that it was not generally known 
as to who were his advisers (Ahi al-Shura) entitled to give 
advice to him in the most important matters affecting the 


1. Ibn Qutaibsh, al-Imamah wa al-Siyasiyyah, Cairo, p. 41. 
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collective good.? 

From the conventions of the Caliphs, nay, even from the 
conduct of the Prophet himself, the inferred rule is that the 
Amir’s Consultative Assembly ie not to consist.of his hand. 
picked men but only of those persons who enjoy the confidence 
of the masses. They should be such whose sincerity, ability and 
loyalty is above reprosch in the eyes of the public and whose 
participation in the major decisions of the State would itself be 
& guarantee of the fact that free and willing co-operation of the 
maases would be available to the State in the implementation of 
all the decisions thus taken. 


Here the question naturally arises : Why were these Ahi al-Hal wa al. 
‘Agd comprised only of people from Madinah, although the frontiers 
of the Islamic State had extended beyond Arabia up to Afghsnistan 
in the East and North Africa in the Weat during the period of the 
Righteous Csliphs, and why were not loyal representatives from othr 
parta of the State summoned for this purpose ? The answor is that it 
‘was due to two very valid reasons, namely :— 


(a) The’ Tslamio State was not a mere National State. It had come 
into existence in a unique fashion, With the preliminary pro- 
pagation of the Islamio ideology in the minds and morals of the 
people an ideal society was first oreated, which subsequently 
developed into an ideal state. In such a state, naturally, the 
load-centre of all devotion was the individual who had initiated 
and then perfected the revolution. Next to-him,.the body of his 
assooistes and right-hand men became the repository of sll pub- 
Ho eonfidence and faith. Their leadership was thus mowt netural 
and nobody else from amongst the society could possibly be 
anyway more worthy of the confidence of the public, That is 
exactly the reason why, in spite of complete freedom of expres- 
sion, even in that era; nobody from any corner of the country 
raised even a single voice of protest againat the eelection of 
only the people from Madineh for inclusion in the Consultetive 
Amombly. 


(®) Secondly, it was not possible in the then existing conditions of 
life to hold general clections in en ates extending from Afghan. 
istan to North Africa and thereafter tc expect that all ‘elected 
members of the Consultative Assembly oould attend all its 
ordinary sittings ond mestings. 
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Tt may well be asked as to how the. persons enjoying such 
confidence of the masses are to be determined today, It is 
evident that the shape of things which existed in the special 
circumstances of the early days of Islam is not to be found to- 
day, nor do the obstacles existing in the civic conditions of that 
era exist now, Consequently, after considering the circumstances 
and needs of modern times, we csn adopt all such possible and 
permissible methods whereby we might be able to find out truly 
as to which persons enjoy the confidence of the masses in great- 
est measure. The modern system of elections is one of these 
permissible methods, provided it is not tarred with these 
corrupt practices which render democracy a sheer farce. 

The Form and Nature of Government 

‘We now come to the third important point: What should 
be the form and nature of the Government of an Islamic State ¢ 
If we closely study the convention of the Caliphe to obtain 
guidance on this point; we will notice that the Amir waa the 
only person to whom obedience and loyalty were enjoined and 
to whom the people delegated in the fullest possible moaaure 
their right of taking decisions in all matters concerning their 
collective existence. His status was, therefore, entirely different 
from the status of the British Monarch, or the French Presi- 
dent or the British Pri) Minister, or the American President, 
or the Head of the Soviet Union. He was not only the President 
of the State, but also the Prime Minister. He attended the 
parliament himself and presided over all its sittings. He used 
to take the fullest part in its discussions and was responsible 
not only for his own acts and. opinions but also for all the 
decisions of his Government. In his parliament there was 
neither any specific Government Party nor any specific Opposi- 
tion Party. .The whole parliament was his party as long as he 
kept.to the right path. . But as soon as he deviated from it, his 
whole party automatically turned into opposition. Every mem- 
ber of his. parliament had full freedom to vote for or against 
him on any point and even his Ministers were free to oppose 
him if they felt impelled to do so honestly and sincerely, And, 
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in spite of all this, the Ministers and the Head of the State 
were all along working in complete co-operation and harmony 
and the question of anybody resigning in protest never arose 
at all. ae 

The Caliph was not only anawerable before the parliament 
but also before the people; and that not only for his public 
acts but also for his private and personal conduct. Five times 
every day he had to face the people in the mosque, and he had 
to address them every week on Fridays. Hach and every mem- 
ber of the public had the right to stop him in the streets of 
Madinah to question him on his conduct or to demand any of 
his rights from him, and he would do go at all times and at all 
hours. No such rule oxisted thet if e question was to be asked 
from the Government, some member of the parliament must 
give a ‘previous notice about it. The general proclamation of 
the Head of the Islamic State was : 

«Assist me whon I act rightly ; but if I go wrong put 
me on the right path, Obey me as long as I remain Joyal 
to Allah and His Prophet ; but if I disobey Allah and His 
Prophet, then none is under the slightest obligation to 
accord obedience to me.” 

This form of government cannot be identified with any 
modern form of government. But it is this which stands in the 
fullest accord with the ideology of Islam. It is, therefore, our 
ideal too. But it can be achieved only when the society has been 
already developed in accordance with all the revolutionary 
teachings of Islam. And that is exactly why no sooner than the 
Jslamic society. deteriorated thie idea of government could not 
pe fully adhered to. As to the present times, if we desire to 
revert to it, it would be essential to adopt the following four 
basic principles initially, and then to adjust them in accordance 
with our subsequent requirements and needs : 


(1) Whosoever is entrusted with the responsibilities of 
‘ government should be required to face not only the 


——_———_ 


1, Muhammad Hussain Haykel, Al-Siddig, Cairo, p. 67. 
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representatives of the public but the public itself ; 
further, he should not only discharge his duties in 
consultation with those entrusted with the job but 
also should be answerable for all his actions. 

We should reform the prevalent syatem of atrict party- 
loyaltios—a systom which instead of remaining 
an agency of public opinion becomes the standard of 
truth and untruth. Such a system pollutes the govern- 
ment with a false sense of loyalties, and it carries 
within it the possibility that once a group of self- 
seeking poople comes into power, it may manoeuvre 
party politios;.at public expenso itself, in such a way 
as to continue in the saddle ad infinitum. 

The system of government should not be based on such 
complicated rules and regulations ss may render it 
extremely difficult for the earnest workers to work, for 
the orities to criticise and for the people in general to 
find out the root cause of the evila that might arise 
from time to time. 


(4) The last and the most important principle should be 


that only those elected as Head of the State and as 
members of the Consultative Assembly, who posaess 
those qualities and ere equipped with those qualifica- 
tions which have been prescribed by Islam for the 
office- bearers. 

VI 


RULERS AND THEIR QUALIFICATIONS 
From the Islamic point of view, the quelifcations of office. 


bearers is very important. In fact, this alone can guarantee the 
proper Functioning of the Islamic Constitution. 


As regards the eligibility for membership of the Conaulta- 


tive Assembly or for the post of the Head of the State, there is 
one aspect which might be termed as legal eligibility, on the 
basis of which an Election-Tribunal or a Judge, after due con- 
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sideration and verification, may declare a person eligible or 
non-eligible for election. There is yet another aspect of eligi- 
bility on which the selectors, the proposers and the voters base 
their judgment. The first aspect of eligibility may be possessed 
by everyone of the millions of citizens of a state, but it is the 
second which actually elevates a very select few to the top. 
Criteria with regard to the first aspect are to be included in a 
few operative clauses of the Constitution. But the standards of 
the second aspect of eligibility must permeate the spirit of the 
entire Constitution. The success or otherwise of any constitu. 
tion would depend on the fact that the minds of the masses 
have or have not been trained properly to elect only those who 
are eligible for those august positions in accordance with the 
spirit of the Constitution rather than its form only. 

Both the Qur’an and tho Hadith givo.clear guidance about 
these two aspects of cligibility, As regards the first, the 
following four conditions have been prescribed : 

(1) Should be a Muslim—The injunction of the Qur’an is : 

“O ye who believe | Obey Allah, and obey the Prophot 
and (obey) those who are in authority from among 
you.” (4:59) 

(2) Should be a Male—The Qur’an says : 

“Mon are in charge of women.” (4 : 34) 
And the Prophet declares : 

“Verily, that nation would not prosper which hands 
over the reigns of its government to e woman.” 

(3) Should be sane and adult—The Qur’an lays down : 
“And do not make over your property, which Allah 
has made for you a (means of) support, to the weak 
of understanding.” (4:5) ~ 

(4) Should be a citizen of the Islamic State—~The Qur'an 
deolares : : 

“And those who have declared their belief in Islam 
but have not migrated (to the Islamic State), you 


1, Bukhast, al-Sahih. 
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have nothing to do with their guardianship until 
they migrate.” (8 : 72) 

Those are the four legal qualifications which determine a " 
porson’s eligibility to the membership of the Consultative 
Assembly or to the post of the Head of an Islamic State. But 
the question is: Whom, among the countless legally oligible 
persons, should we elect and whom should we ignore for those 
important offices of State ¢ A clear reply to this most important 
question also is to be found both in the Qur’an and the Hadith, 

The Holy Qur’an says : 

(a) “Verily Allah commands you to make over trasts (i.¢., 
positions of responsibility) to those who are trust- 
worthy.” (4: 58) 

{b) “Verily the most respectable of you in the sight of 
Allah is the one who is most God-fearing.” (49 : 13) 

(c) “He said : Verily Allah has chosen him (to rale over 
you) in preference to you, and He has increased him 
abundantly in knowledge and physique.” (2 : 247) 

{d) And obey not s person whose heart We have permitted 
to become unmindfal of Our remembrance, one who is 
followed by the dictates of his own desires and his 
case is that in which due limits are transgressed.” 

(18 ; 28) 

The Holy Prophet (peace be upon him) says : 

(a) ‘Whosoever honours and reveres an innovator (in 
religion), helps in bringing down the edifice of Islam,” 

(b) “By God we do not assign the affairs of our govern- 
ment to any one who sspiros for it or is greedy in 
respect of it,’’2 

(c} ‘We consider the seeker after a post (of trust and 
responsibility) as the most untrustworthy.” 

Some of these qualifications can be easily incorporated as 

operative clauses in our Constitution. A self-styled candidate 


1. Quoted by Al-Bathags. 
2, Quoted by Bukhari and Muslim. 
3. Quoted by 4bu Da’ud. 
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for election should be declared incligible. As regards other quali- 
fications for which no legal limit can be prescribed, we oan cor- 
tainly include provisions for them in the chapter on Directives, 
The duties of the Election Commissioner would, thereby, have 
to include the obligation to inform and educate the masses re- 
gerding the qualifications which are essentially and indispensab- 
ly required and prescribed for Ulul-amr in Islam. 


Vil 
CITIZENSHIP 


We now come to the question of citizenship, Since Islam is 
@ system of both thought and conduct and since it aime at creat- 
ing a state on the basis of its ideology, it prescribes two types 
of citizenship. Furthermore, because straightforwardnoas and 
truthfulness form the very quintessence and soul of Islam, this 
idea of dual citizenship is plainly prosoribed in its political 
structure without any beating about the bush. It does not, for 
instance, try to mislead the world by adopting methods of giv- 
ing full and equal rights to all its citizens on paper, and yet all 
the time discriminating between them in practice and withhold- 
ing even the fuadamental human rights from a considerable 
section of the population, like Russia. In fact, in all modern 
countries the national and the fdeological minorities! are invari- 
ably treated in this very fashion. The course adopted by Islam 
ia this respect too is most rational, jusi and honourable, 

The two kinds of citizenship that Islam envisages, are the 
following : 

(t) The Muslims ; and 
(2) The Zimmis. 

(1) As regards the Muslim citizens, the Qur’an speaks 
thus: on < 
‘Verily those who believed and migrated and struggl- 
ed hard in Allah’s Way with their property and their souls, 


1, It must not be forgotten that there is a world of difference between a 
politicel minority and an ideological cultural of national minority, 
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and those who gave (them) shelter and help—they are 

guardians of each other ; and (as for) those who believed 

and did not migrate (to the Islamic State), you have noth- 
ing to do with their guardianship until they migrate”. 

(8 : 72) 

From this verse it is clear that the basio qualifications for 
citizenship as prescribed by the Qur'an are two, vfz., faith in 
Islam and original or acquired domicile in an Islamic State. If 
& person, even though he may be from amongst the faithful, 
does not renounce his allegiance to  non-Islamio State and 
migrate to Islamic State, he is not and cannot be its citizen. 
Contrary to this, all those believers who, whether they were 
born in the Islamio State or have migrated to it, are its citizens 
at par and helpers of one another.! 

Upon the shoulders of the Muslim oitizens of an Islamic 
State devolves the main burden of running it in accordance with 
Islam’s best traditions : as they alone are supposed to believe 
in it implicitly, On them alone it enforces its laws a8 a whole 
and enjoins them to carry out all its religious, moral, cultural 
and political directives. It invests them with all its obligations, 
and\ demands from them every sacrifice for the defence of its 
realm, Concurrent with this, it gives them the right to choose 
the Head of their State and to be the members of its Parliament. 
It also entities them to be appointed to the keyposts, so that the 
basic policy of this ideological state remains in conformity with 
the fundamentals of Islam, That is the standpoint of Islam is 


1. Aprecantionary measure prescribed by the Qur'an in the case of the 
people who migrate to the Islamic territory is to test their bona fides. 
This, though spoken with reference to immigrant ledies, forms the 
basis of the general inference that the people who migrate to an Islamic 
Stato prove their bonafides i.e., that they are truly Muslims and im- 
migrants, This is to safeguard against evil-doers entering the Islamic 
State under the guise of immigrants. Although the truth of one’s 
faith is known only to God. the State in allsuch cases should try to 
verify the antecedents of immigrants to the beat of its resources and 
means, 
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proved by the utter; absence of even a single instance in the 
days of the Holy Prophet (peace be on him) or the Caliphs 
where 8 Zimmé (non-Muslim citizen) may have been made a 
member of the Parliament, or the Governor of & province, or the 
Qadi, or the Director of any Government department, or the 
Commander of the Army, or a Minister of the Government ; or 
may have been ever allowed to participate in the election of the 
Caliphs, although the number of Zimmis even in the days of the 
Prophet was considerable and during the days of Khilafat-e- 
Rashidah it had gone up to millions. As such, were it right to 
give them a share in the Government, we fail to understand 
how the Prophet of God (peace be on him) could have done in- 
justice to them in the first instance, and how the persons direct- 
ly and diligently trained by the Prophet himself could have 
continued to ‘‘deprive” them of their ‘‘due rights” for the next 
thirty years. 


(2) By Zimmis are meant all those non-Muslims who have 
affirmed to remain loyal and obedient to the Islamic State 
wherein they propose ta live, regardless of thé country they 
wore born in. For all citizens of this kind, Islam furnishes a 
guarantee of protection of life and limb, property and culture, 
faith and honour. It enforces only its law of the land on them 
and it gives them equal rights with Muslims in all civil matters. 
They are eligible for all kinds of employment except for key- 
posts : they have an equal share with Muslims in the matter of 
all civil liberties, and even in economic matters. No discri- 
mination is made between a Muslim and a Zimmt. Furthermore, 
the Zimmis are exempt from the responsibility of the State, 
which devolves exclusively and entirely on the Muslim 
eitizens, 

If any one has any objection with regard-to these two kinds 
of citizenship in an Islamic State and their distinctive features, 
he should try to acquaint himself with the details of the treat- 
ment meted out practically by other ideological states to the 
people who do not believe in their ideology and with the dis- 
abilities attaching to all national minorities Of the national 
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states. In truth, it can be categorically stated that, compared 
with other systems of government, Islam has definitely enjoined 
the most just, the most tolerant and the most generous treat- 
ment to the minorities who choose to stay within the borders 
of its state and lead o life directed and governed by. those 
principles which are different from and even hostile to the 
ideology of the majority. 

In fact, the best and most just solution of the unusual com- 
plications arising out of the existence of a foreign element in 
the body politio of a nation or an ideological state is offered by 
Islam alone. Others have resolved this difficulty in one of the 
two ways: They have either wiped out the minorities or have 
kept them under perpetual bondage as untouchables. Jalam, on 
the other hand, adopts a very humane and oquitable method. 
It prescribes a line of demarcation between its adherents and 
nonadherents and on its followers alono it enjoins complete and 
absolute adherence to its basic aud fundamental principles with 
all their details. In addition to that, it places only on its adho- 
rents the responsibility of defending and running the State in 
accordance with those principles, 

To those who do not submit to its principles, Islam gives 
ample latitude to lead their lives in their own way, binding 
them only.to that extent which is the minimum essential for 
maintaining State Administration. And although it absolves 
them from the liabilities of running or defending the State, it 

. guarantees them all cultural and human rights. 


Rights of Citizens 

The next question relates to the fundamental rights of 
citizens in an Islamic State. 

In Islam, the first and foremost right of the citizens is the 
protection of their life, property and honour, together with the 
assurance that this right would not be interfered with, except 
on valid legal grounds. The Prophet has explicitly and repeat- 
edly enunciated this thing. In his well-known address given on 
the occasion of the Farewell Pilgrimage, wherein the details of 
the Islamic way of life were stressed, he said : 
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‘Your lives, your properties, and your honour are as 
aaored as this dayi(of the Hajj)". 

There is only. one exception to it, which the Prophet him- 
self describes in another Hadith as pA! ie Yi ie., if there is 
demand for life, property or honour according to any law of 
Tslam, it shell have to be realised in accordance with the pre- 
toribed procedure. . 

The second important right is that of the protection of 
personal freedom, In Islam, personal freedom cannot be viglat. 
ed, save after proving delinquency in accordance with the due 
process of Jaw and never without giving an opportunity to the 
Aacoused to put up his defence. It has been related that some 
people were arrested in Madinah, in the days of the Prophet, for 
being of doubtful antecedents, Subsequently, while the Prophet 
was delivering the Friday Sermon, » Companion got up and 
enquired of him as to why and on what grounds has his neigh- 
hours been arrested. The Prophet kept quiet while the question 
was repeated twico, thus giving an ample opportunity to the 
Police Officer present there to explain the legal position. When 
the question was put a third time, and it again failed to elicit 
the reply from the Police Officer, the Prophet direoted that 
those people ahould be released.2 This is a conclusive proof of 
the fact that as ‘long ese specific charge is not laid against o 
person, he cannot be detained or imprisoned, Imam Khattabi, 
while explaining this Hadith in his Ma‘alim al-Sunnan, says 
that in Islam detention is only of two kinds : 

(a) detention under orders of the court, namely, when 4 
person is sentenced by the court and is kept in prison, 
till the expiry of the term of his sentence ; and 

{b) detention for investigation. Besides these, there can 
be no other ground for depriving « person of his 
freedom. 

Imam Abi Youéaf, in his Kitab al-Kharaj, has.also stressed 

the same point, i.e., nobody can be imprisoned on false or 


1, Muslim : Farewell Pilgrimage : Jin Hisham, pp. 389-391. 
2, Abu Da’ud. 
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unproved charges. The Holy Prophet did not imprison people 
on mere acousations. It was necessary that the two parties 
should appear in the court and if the complainant failed to 
prove his allegation with all the evidence at hia disposal, the 
defendant was acquitted. 

‘Umar, the second Caliph, while pronouncing. judgment in 
a famous oage, said : 

“In Islam no one oan be imprisoned without due 
course of justice.”1 
The third important right is that of freedom of opinion and 

belief. ‘Ali, the fourth Caliph, has given the best oxposition of 
Talamio law in this respect. During his period, the party known 
as the Kharijites reared its head in revolt. This group was very 
similar to the modern snarchists and nihilists. Its members 
defied the State openly and denied the need for its existence in 
Islam, and they were making preparations, to wipe it out by 
sword, ‘Ali (God bless his soul) sent the following message to 
them: .- 

You may live wherever you like, the only condition 
betweenzus being that you will not indulge in bloodshed 
and will not practise cruel methods.”2 
On another occasion, ‘Ali addressed them thus : 

“‘As long as you do not indulge in actual disruption 
and disorder, we will not wage war againat you.” 

This thakes it t auite clear that even an organised group may 
entertain any setrfof ideas and may alao peacefully practise 
them ; aud an Islamic State would not hinder or harm it. But if 
it tries to foist'its ideology on others”by violent means and 
endangers the i di of the State or ita sdministration, 
necessary action Shall certainly be taken against it. 


Another right which has been greatly emphasised in Islam 
is thst of the,provision of basic necessities of life to all citizens 
ase 
1. Imam Malik, Muwatia, Baab Sharast al-Shahid, Kitab Ahkam al- 

‘Ehilafat. 
2, Shaukani, Nai al-Autar, Vol. VILL p. 139. 
3. Ibid. p. 133. 
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without distinetion of caste or creed. Zakdt waa made compn!- 
sory for Muslims for this very purpose and the Prophet himself 
saya: 
: “It shall be taken from the rich and distributed | 
amongst the poor and the needy.’ 
At another place he (peace be on him) enunciates the 
following principle : 

“The Government is the guardian (helper) of everyone 

who has no guardian.”2 : 
And again: , 

“Whoover leaves liabilities (such as debts er destitute 
families at the time of hie death), the burden (of all such 
liabilities) is wpon us (i.e., the State).”3 
In this matter, Islam has made no distinetion between the 

Muslims and non-Muslims. It gives to the Zimmis the same 
guarantee as it gives to the Muslims, that the State would not 
let anybody be without food and clothing or # place of resi- 
dence. Caliph ‘Umar once found a Zimmi begging alms. He 
granted a ponsion to him, absolved him from the payment of 
Jizyah ond wrote to his Treasury Officer : 

“By God, we fail to do justice if we leave people 
unprovided for in their old age, while making the fullest 
use of their services in the prime of their life.”4 
The Covenant that Khalid, the Sword of God, gave to the 

non-Muslims of Hirah, contained the condition that whosoever 
beeame old or afflicted or destitute, would not be required to 
pay the Jizyah, and that, on the other hand, heand his family 
would be looked after from the fands of the State Treasury. 


Duties of Citizens 


As againat these rights of the citizens, there are certain 
tights of the State-upon its citizens. Among these, the first is 
that of obedience, for which the technical term of Ste‘-o-T'a’at 


Related by Bukhari and Muslim. 
Abw Daud, Tirmizi. 

Related by Bukhari and Muslim. 

4, Abi Yousaf, Kitab al-Kharaj, p. 72, 


eer 


252 The Islamic Law and Constitution 


is used in Islam, The Prophet has explained it thus - 


“Phe State shall have to be heard and shall have to be 
obeyed, in adversity and in prosperity, and whether. it is 
pleasant or unpleasant to do so”? 


In other words, the order of the State, be it palatable or 
unpalatable, easy or arduous, shall have to be obeyed under all 
circumstances (save of course when it involves God’s disobe- 
dience, as discussed earlier). 

The second obligation on the citizens vss-a-vie an Islamio 
Stato is that they should be loyal to it and work for its welfare. 
In the Qur'an and the Hadith the term cai “Nua’h” has beon 
used for this purpose, which in Arabic means more than what. 
ia conveyed by the words loyalty and allegiance. It inherently 
demands that person should, truly and faithfully and with all 
his heart, wish and work for the good, prosperity and the 
betterment of the State, and should not tolerate anything likely 
to harm its interests. 

It is also obligatory on the citizens of the Islamic State to 
co-operate whole heartedly with the government and to make 
sacrifices of life and property for it, so much 80 that if any dan- 
ger threatens the State, he who wilfully refrains from making @ 
snorifice of his life and property for warding off that danger has 
been called a hypocrite in the Qur’an. 

Broadly speaking, these aro the salient features of that 
ideal form of government whioh we call an Telamio State. You 
may describe it by any modern technical term you choose. You 
may call it secular, or democratic, or theocratic. We will not 
fight for giving it a particular name. What wo do insist upon is 
the content. So long a2 we olaim to believe in Islam and to 
accept it as our way of life, our system of government should 
essentially be based on the fundamentals prescribed by the 
Qur'an and by the Holy Prophot Muhammad (blessings of Allah 
be with him for all times to come). 


Bukhari ond Muslim. 


Chapter 7 


Fundamentals of Islamic 
Constitution 


(es enunciated in the Qur'én and the Sunnah) 


In the last querter of 1952, when the Basic 
Principles Committee Report was reaching comple. 
tion, a very vicious campaign was launched in the 
press against Islamio Constitution. It was alleged 
that the demand for Islamic Constitution was 
merely s political stunt and that the Qur’an and the 
Sunnah throw no light on Problems of Constitu- 
tional Law. Maulana Maududi wrote this article in 
November 1952 and showed that the fundamentals 
of the Islamic Constitution are clearly stated in the 
Book of God and the Traditions of the Holy 
Prophet (peace be on him). It was a telling rejoin- 
der to the protagonists of the plea that ‘the Qur'an 
cannot give a Constitution’, and left the opponents 
dumb-founded. It was published in Urdu, Bengali, 
and English and is now being included in the pre- 

« Sent volume to show the salient features of Islamio 
Constitution as enunciated in the Qur'an and the 
Sunnah —Editor. 


FUNDAMENTALS OF ISLAMIC 
CONSTITUTION 


(as evuneiated in the Qur'an snd the Sunnah) 


A the framing of our Constitution is entering its final stage, 
it is the duty of all who sre converssnt with tho subject 
to assist the Constituent Assembly in framing an Islamio Con- 
stitution, From the very beginning we have been trying to 
discharge our duty to the best of our ability. The representa 
tive ‘Ulama of all the Muslim schools of thought have rendered 
meritorious services in this connection: In-January 1051 they 
unanimously formulated the basic principles of the Islamic 
State. But it is very sad to note that some people have all 
along been trying to confuse both the common people and the 
members of the Constituent Aasembly about the fnndamentala 
of Islamic Constitution. They have been repeating time and 
again that there is-no guidance in the Qur’an for the formula- 
tion of a Constitution, that Islam does not prescribe any special 
form of government and that there js no such thing as an Islam- 
mio Constitution. In spite of the fact that these statements are 
absolutely baseless, it is just possible that this persistent propa- 
ganda might produce confusion in the minds of those who are 
not well versed in the Qur’an and the Sunnah. It has, therefore, 
ecome necessary to cite verses of the Qur’an and the Traditions 
of the Prophet (peace be on him) in order to counter this propa- 
ganda and to show thet the principles: put forward by the 
‘Ulama for the formulation of an Islamic Constitution are based 
on the original sources of Islamic Law. Incidentally, this will 
also do away with the only possible excuse of the members of 
the Constituent Assembly that they were not informed in time 
about the commanda of the Almighty-God and His Messenger 
concerning the Constitution of the State. 


1. Seo Appendix I--Editor. 
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‘We reproduce below the relevent Qur’anio verses and the 
authentic Traditions of the Prophet (peace be on him), along 
with the constitutional principles which are deducible’ from 
them : 


The Holy Qur’an says :— 

“The (right of) Command is for none but Allah. He 
hath commanded that ye follow none but Him. That is the 
right way (of life)”. (42 : 40) 

This veree clearly points out that the authority of giving 
commands and the title to sovereignty is the sole preroga- 
tive of Allah. There is nothing in the text to confine His Sover- 
eignty merely to its metaphysical aspects. It is directly address- 
ed to mankind and is obviously all inclusize, It comprehends 
all spheres of human Jife : the dootrinal, ‘moral, legal as well ag 
political, The Qur’an itself specifically states that all these 
spheres of sovereignty belong to Allah alone, and it puts it in 
very olear terms that Allah is not only the Sustainer and the 
Lord of mankind but also its Sévereign and Ruler :— 

“Say (O Muhammad): I seek refuge in the Sustainer 
of mankind, the*Sovereign (Ruler) of mankind, the Lord of 
mankind.” (114 : 1-3) 

The Qur’an further lays down that Allah is the Master of 
the land and has no partner in His Sovereignty. Thus says the 
Qur'an : 

“Say : O Allah | Owner of the Kingdom | Thou givest 
kingdom to whom Thou wilt and takest it away from whom 
Thou wilt”. (3 : 26) 

“None is a partner in His Sovereignty”. (18 : 111) 
The Qur'an declares very explicitly that God is the sole 

. Creator and, therefore, to Him-alone should and does belong 
the right to rule over His Creation. The Qur’an says : . 
“Beware! His is the creation and His is the (right to) 

Rule”. (7: 54) 

Obviously, the sovereignty which the Qur’an olaims for 
God is 20t merely of the metaphysical type but is also legal and 
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political. The Qur'an states this fact spocifically in the foliow- 
verses : 

“Follow the revelation sent unto you from your Lord 
and do not follow the (so called) guardians other then 
Him”: (7:3) ° 

“And those who do not make their decision in sccord- 
ance with what has been revealed by Allah, are (in fact) 
disbelievers’’. . (5 ; 44) 

This conception of the politics] and legal sovereignty of 
God is one of the fundamental principles of Islam. Indeed, all 
Muslim jurists are agreed that legal sovereignty is the exclusive 
prerogative of God. Thus, for instance, in his famous book : 
Al-Ihkam fi Usul al-Ahkam, which deals with the principles of 
Pigh, ‘Allima Amidi writes as follows : 

“Know that none but Allah is the Sovereign and no 
command is worthy of obedience except that which is given 
by Him”. 

* Shajkh Muhammad Khadhiri, a modern Egyptian writer on 
Telamio J urisprudenck; anya in his book Usul al-Figh.; 

‘As Command is the exolusive prerogative of Allah, 
none is entitled to give any Command but He. This isa 
point on which all Muslims sre agreed”’. 

It is quite clear from the above that state becomes Islamic 
only when it recognises in clear terms the political and legat 
sovereignty of Allah and binds itself to His obedience and 
acknowledges Him as the Paramount Power Whose commands 
must be uphold, come what may. . 


Il 


All the prophets in general end the Holy Prophet 
Muhammad (peace be on him) in partioular are the representa- 
tives of this political and legal sovereignty of God. As a corol- 
lary to this, the prophets of God are entitled to the obedience 
of those who accept God as their Sovereign. It is, therefore, 
the bounden duty of every such individual, community and 
netion as believe in Divine Sovereignty to follow the pattern 
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set by them and to submit to their decisions without demur. 
This principle has been very clearly enunciated in the Qur’an 
over and over again. A fow verses are quoted below in proof 
thereof : 

(a) “Whoso obeys the Messenger, obeys Allah”, (4 :.80) 

(0) “We never sent any Messenger, but for the sole pur- 
pose that he should be obeyed under the sanction of 
Allah”. (4: 64) 

(c) ‘And take whatsoever Messenger gives you and abstain 
from whatsoever he forbids”. (59 : 7) 
(d) ““O Muhammad ! We Kave revealed this Book to you 
with Truth that you may judge among mankind by 
{the light) which Allah has shown to you". (4: 105) 

(e) “Nay, O Muhammad | by thy Lord, they will not be 
believers until they accept you as the final arbiter in 
all their disputes,and submit to your decision whole- 
heartedly without any heartache”. (4: 65) 

From these verses’ we derive the second fundamental 
principle of the Islamic Constitution, namely, that it must aleo 
recognize the Sunnah of the Prophet as the source of law and 
must incorporate a specific article to the effect that neither the 
Exeoutive-nor the Legislature nor the Judiciary oan issue order 
or enact laws or pronounce verdicts contrary to the Sunnah. 


Ill 
The Qur’an says : 

‘Allah has promised to those among you who believe 
and work righteous deeds, that He will most surely make 
them His vicegerents in the carth as He had made the like 
people before them His Vicegerente.” (24 : 55) 

This verse enunciates two very important constitutional 
principles : 
{l) The real status of an Islamic State is not that of a 

Sovereiga but of a vicegerent. 

(2) In an Islamic State, the powers of “‘vicegerency” are 
vested not in any one individual or family or group 
put in the whole Muslim community—of course, when 
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it ig blessed with the possession of an independent atate. 


The concepts of ‘Sovereignty’ and ‘Vicogerency' need some 
elucidation. It is inhorent in the very conception of sovereignty 
thatthe authority of the sovereign power should neither be 
limited by any power other than its own free-will nor bound 
by any law imposed from outside. Thus if a stata acknowledges 
that the injunctions of God and His Messenger are above ques- 
tion, and neither its executive ean issue any order nor its legis. 
lature can pass any laws nor ita judiciary can give any verdict 
repugnant to them ; it means that it has surrendered its claims 
to sovereignty in favour of God and His Messenger. On this 
acknowledgement its position automatically becomes that of an 
agont or vicogerent of God and His Mossenger. To say that 
auch @ state possesses absolute sovereignty (except with refe- 
rence to other state of the world) would be a contradiction in 
terms. No doubt, an Islamio State is a sovereign state in the 
real sonse of this term vis-a-vis the other states of the world, 
but if it tries to aasert its sovereignty vis-a-vis the commands 
of God and His Messenger, this will amount the clear negation 
of its Islamio character. 

As to the second principle, it would be noted that Islam 
vests all the Muslim citizens of an Islamic State with ‘vicege- 
renoy’. Thus the ‘vicegeroncy’ in an Islamic State is popular 
and not limited to any person, olass or clan. And it is the 
‘popular vicegerency’ that forms the basis of democracy in an 
Islamic State while ‘popular sovereignty’ is its basis in a secular 
state, In the Islamio polity, the term ‘vioegerency’ has been 
adopted because the authority that, vests in this society and its 
state is delegated by God and can ba wielded only within the 
limits prescribed by Him. But as explained above, the autho- 
rity is delegated to the Muslim community of the State as a 
whole and not to any particular individual or group. Asa 
Teault of this, the government oan be formed only with the 
consent of all tho Muslim community of the State as a whole 
and not to any particular individual or group. Asa reault of 
this, the govornmont can be formod only with the consent of 
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all the Muslims or their majority and oan function and remain 
in power only as long as it enjoys their confidence. This is 
why Caliph Abi Bakr refused to be called the ‘vicegerent of 
God’ as he was not directly appointed by God. but was-eleated 
by the Muslim community to wield the delegated authority on 
their behalf, 

These two principles demand that. tho constitation of an 
Islamio State must forsake all claims to absolute sovereignty and. 
declare in unequivocal term that it is merely the vicegerent of 
God and its function is to execute His will and commandments, 


IV 


How this principle of ‘Popular Vioegerency’ should be 
translated into action has been described clearly in the follow- 
ing: 

“They manago their affairs by mutual consultation”. 

(42 : 38) 

This veree tells us tho distinctive feature of the Islamic 
way of life, namely, that all the collective affairs aro performed 
by mutual consultation. From the context where this verse 
ocoure, it is evident that it ie not a mere statement of fact but 
an injunction and a command, In this connection Khatib al. 
Baghdadi quotes the following from Caliph ‘Ali: 

“T said, ‘O Messenger of Allah | what should we do if, 
after your demise, we are confronted with @ problem about 
which we neither find anything in the Qur'an nor hate 
anything from you’?! He replied: ‘Get together the 
obedient. {to God and His Law) people from amonget my 
followera and place the matter before them for consulta- 
tion. Do not make decisions on the basis of the opinion of 
any single pergon’,”1 
Pointing out the true spirit of consultation, the Holy 

Prophet (peace be on him) says : 


“The man who gives a counsel to his brother knowing 
— 


lL. Alusl, Rah uf-Matuni. 
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full well that it is not right, does most surely betray his 

trust’’.1 

Aa regards the mode of consultation, it has been very 
wisely left to the discretion of Muslims. Islam does not prea- 
oribe any definite form for the formation of the consultative 
body or bodies for the simple reason that it is a universal religion 
meant for all times and climes. It does not, therefore, lay 
down whether the people should be consulted directly or 
throngh their accredited representatives ; whether the reprosen- 
tatives should be elected in general elections or through electo- 
ral colleges ; whether consultative body should have one house 
or two houses, eto. Obviously, these are matters of detail and 
oan vary with different societies and under different conditions. 
That is why tho Shari‘ah leaves these problems open for solu- 
tion according to the needs of the time: The following three 
things, however, are essential in the light of the Qur’anio verse 
and the Traditions of the Prophet cited above : 

(1) As no collective matter of the Muslims should be con- 
ducted without cotlsulting the people concerned, thie 
rule will apply in the very first instance to the appoint. 
ment of the Head of the State. As such, it rules out 
monarchy, despotism and dictatorship. Incidentally, it 
does not permit the Head of the State to enjoy the 
power suspending the constitution at his will, for 
during the period of suspension he would be nothing 
short of an autocrat. 

(2) All the people concerned should be consulted directly or 

. through their trusted representatives. 

(8) The consultation should be free, impartial and genuine. 
Any consultation held under duress or temptation is in 
reality no consultation at all, 

Thus, whatever the details of the Constitution, these three 
principles, of the Shari‘ak must be observed, and no loophole 
should be left whereby anyone géts the opportunity at any time 
to govern without consulting the people or their accredited 


L_ Related by Alix fa’ud. 
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vrepresentativea, Furthermore, the Islamic Constitution must 
devise such a system of election as may enable the whole com- 
munity to give their verdict without any tinge of fear, favour 
or fraud, 


Vv 


As regards the qualifications of the Head of the State, the 
Ministers, the mombors of the Consultative body and the 
officers in general, the following instructions are found in the 
Qur'an and the Sunnah : 

The Holy Qur’an says : 

(a) ‘Verily, Allah Commands you to make over trusta 
(é.e,, positions of responsibility) to those who are trust- 
worthy”. (4: 68) 

{t) As a matter of fact, the noblest of you in the sight of . 
Allah is the one who is most Godfearing”’. (49 : 18) 

The Holy Prophet (peace be on him) says : 

(a) “Your best leaders are those whom you love and who 
love you and for whom you pray and who pray for 
you, (while) your worst leaders are those whom you 
hate and who hate you and whom you curse and who 
curse you”? 

(b) “By God, we do not assign the affairs of our govern- 
ment to any one who aspires for it or is greedy in 
respoct of it””.2 


(c) We consider the seekor after a post (of trust and res- 
ponsibility) is the most untrustworthy.”’3 
Not only the Qur’in and the Sunnah but also our history 
testifies that Islam abhors tho very ides of ‘a person secking 
after positions of trust’. Thus we are told by Qalqashandi : 
“Tt is related of Abi Bakr that he onquired of the 
Messenger of Allah about appointments on posts of trust. 
1. Related by Muslim. 


2, Related by Bukhari and Muslim, 
3, Related by Abu Da’ud, 
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He replied : ‘They are for those who do not sapire for them 
and not for those who are greedy after them; they are for 
those who run away from them and not for those who 
seramble for them ; they are for those to whom they ara 
offered (without asking) and not for those who claim them 
as their right”.1 
Although the instructions contained in the above-mention- 
ed quotations are of a genera! nature and do not specify any 
partioular machinery of election for bringing the right type of 
people to the helm of affairs, it is the duty of the constitution- 
makers of today to devise practical means for putting these 
injunctions into practice. They should evolve such a system of 
elections as would ensure the appointment of only those who are 
trustworthy and pious, are loved by the people and are their 
well-wishers. They should also devise effective measures to 
defeat the designs and machinations of those who scramble for 
poste of truth and sre consequently hated and cursed by the ° 
people in spite of their so-called “victories” in the elections. 


VI 


The Holy Qur'an says : 

‘Men are in-charge of women”. (4: 34) 

And in & Hadith we have been told . ‘ 

“‘A nation thet entrnsta its affairs (of the State) to a 
woman can never prosper.”"2 

These injunctions of the Qur’én and the Sunnah oategori- 
cally declare that the posts of responsibility in an Islamio State 
(whether it be its Presidentship, ministership or membership of 
its legislature or the directorship of some department) cannot 
be entrusted to s woman. 

In Islam there is a functional distribution between men and 
women and according to that the fields of politics and adminis- 
tration belong to the men’s sphere of responsibilities. There- 

_—_—_—_ 
lL. Qalgashandi, Subs al-A‘Sha, Vol. T, p. 240, 
2, Related by Bukhari, 
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fore it will not be in keeping with the teachings of Ielam to 
drag women into these affairs. And to do so would be clearly 
against the injuctions of Allah and His Prophet (peace be 


on him),t - VII 
The Qur'an states that : 

‘*(Muslims sre) those who, if We give them power in 
the land, establish the systems of Salat (worship) and Zakat 
(poor-due) and enjoin virtue and forbid evil.” (22: 41) 
Thia verse states clearly the aims, objects and duties of an 

Islamio State. Unlike a Secular state, its duty is not merely to 
maintain internal order, to defend the frontiers and to work for 
the material prosperity of the country. Rather, its first and 
foremost obligation is to establish the systems of Salat and 
Zaka to propagate end establish those things which are consi- 
dered to be ‘virtues’ by God and His Messenger, and to eradi- 
cate those things which have been declared to be ‘vice’ by 
them. In other words, no state can be called Islamic if it does 
not fulfil thia fundamental objective of an Islamic State, Thus 
a state which does not take interest in establishing virtue and 
eradicating vice and in which adultery, drinking, gambling, 
obscene literature, indecent films, vulgar songs, immoral display 
of beauty, promiscuous mingling of men and women, co- 
education, ete, flourish without let or hindrance, cannot be 
called an Islamic State. An Islamic Constitution must declare 
the sbove montioned objective as the primary duty of the 


State. 
We have been told in the Qur’an : 
“OQ you who believe, obey Allah and obey His 
Measenger and those from among yourselyes who hold au- 
1, As this is ons of the most vexed problems of our age, the reader is 
requested te study those works of the learned author which deal with 
this problem ‘in detail, The reader is particularly referrod to Purdah 


‘and the Statue of Woman in Islam by Meulana Maududi, Published by 
Islamic Publicationa Ltd., Lahore.—Zditor. 
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thority, and if there is any dispute between you concerning 

any matter, refer it to Allah and the Messenger, if you 

{really) believe in Allah and the Last Day. This is the best 

course (in itself) and better as regards the result.” (4 : 59) 

This verse enunciates three most important constitutional 
prinoiples : 


(1) 


Muslims are bound to obey Allah and His Messenger 
individually and as community, and this obedience 
must be given priority to every other obedience. Con- 
sequently, obedience to everybody else comes after this 
and not before that, and it is subject to it and not 
independent of it. 


The following verses and traditions also support the same 


point: 
(a) 


( 


{e 


@ 


() 


(7) 


| oi de ald 


“Tt is not for a believing man or a believing woman to 
have # sey in any affair when it has been decided by 
Allah and His Messenger ; and whoever disobeys Allah 
and His Messenger, he goes astray manifestly.” (33 : 36) 
“‘Thsoe who do not make decisions in accordance with 
that whieh Allah has revealed are disbelievers . . . un- 
just... transgressors.” (5: 44, 45,47) - 

*‘A Muslim must listen to and obey the raler whether 
he approves of what is ordered or abhors it, provided 
he is not ordered to commit sin. In that case, he 
should neither listen nor obey.” 

“Even if an ugly and deformed slave is elected as your 
ruler and he conducts your affairs in accordance with 
the teachings of the Book and the Sunnah, you must 
listen to and obey him,’”? 

“There is no obedience in. sin ; it is only in virtue,”8 
“There is no obedience for those who disobey Allah.’4 


Related by Bukhari and Muslim. 
Related by Muslim. 

Related by Bukhari and Muslim, 
Tibrani. 


Fundamentals of Islamic Constitution 265 

(g) “There is no obedience to the Creature if it involves 

disobedience to the Creator." : 

Phe above-mentioned injunctions of the Qur’in and the 
Sunnah definitely point out that in an Islamic State the legie- 
lature has no right to make laws, the executive has no right to 
issue orders and the law courts have no right to decide esses in 
contravention of the teachings of the Qur'an and the Sunnah ; 
and if they do so, the Muslims have no obligation to obey 
them. Not only that, the fact of the metter is that if they 
disobey them, they will be perfectly within their right and will 
not be committing any sin. Furthermore, if anything is proved 
to be right in the light of the Qur’an and the Sunnah, it cannot 
be rejected by any judge or authority on the ground that it isin 
conflict with any order of the Government of any law enacted by 
the legislature. In such a caso it is that order or the Jegiclative 
enactment which is in conflict with Shars‘ah—and not the 
Shari‘ah—that should be declared ultra viree of the constitution 
and set aside. 

(2) Muslims alone can be the rulers in an Islamic State, 
The verse (4:59) quoted above clearly lays down: 
‘obey those from among yourselves who hold authority.’ 
It means that it is the Muslim rulers whom the Mus- 
limes have been asked to obey. Moreover, in case of a 
dispute between tho rulers and the ruled both have 
been ordered to refer the matter to Allih and His 
Messenger and it is only a Muslim ruler who can agree 
to refer the diapute to Allah and His Messenger. 

In addition to this the tradition already quoted also 
supports the above conclusion. 

Tn another tradition ‘Ubadah bin Samit relates that the 
Holy Prophet took the following pledge from us : 

“We will not dispute and fight with our rulers unless 
we see signs of (such) open disbelief in their deeds which 
msy provide us with a justification from Allah (to atand 


1, Shark al-Sunnah. 
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up) against them.’ _ 

Another tradition says that when the Companions asked 
the Prophet’s permission to rise against bad rulers, he replied : 

“No (you cannot rebel against them) so long as they 
continue to establish Salat among you.” 

After these clarifications, no shadow of doubt is left that 
there is absolutely no scope for making any provision in the 
constitution of an Islamic State for s non-Muslim to become a 
raler, And, as @ matter of fact, to do so would be as irrational 
and impracticable as would be @ non- -Communist’s becoming 
the ruler of » Communist state or a Fascist's becoming the 
ruler of a democratic state, 

(3) The verse (4: 69) also gives the people the right to 
differ with their rulers. In that case, the verdict of 
Allab and His Messenger is to be taken as final both by 
the rulers and the ruled. This implies that there must 
be some institution for deciding such disputes in tho 
light of the Qur’an and the Sunnah. But the Shari'ah 
does not prescribe any definite form for this purpose, 
It may be « body of ‘Ulamd or it may be in the form of 
a Supreme Court, The verse demands that there must 
be some institution for this purpose.3 


IX 


The Qur'an says : 

“Lo ! Allah commandeth you to repose truth with the 
trustworthy and when you judge between people, judge 
juatly:” (4 : 68). . 

"Let not the enmity of any people. seduce you from 
doing justice (to them). Do justice (in every case) for it is 
nearer to piety.” (5 : 8) 


Related by Bukhari and Muslim. 
Related by Muslim. 
Maulana Maududi has preferred the Supreme Coort as the repository 
of this authority. This is clear from his “Constitutional Proposals”— 
See Chapter X.— Editor. 


eer 
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_ These verses enjoin the Muslims to do justice individually 
as well aa collectively. An Islamic State is, therefore, bound to 
be just, for it is the most powerful institution for administering 
justice among people. If thore ie no justice in its own affairs, 
there can be no justice in the society in general. 
The Holy Prophet (peace bo on him) and his Rightly 
Guided successors (Khulafa-e-Rashideen) also have impressed 


the importance of doing justice between the people, as for 
instance : 


(1) Tn his well-known address on the occasion of his last 
pilgrimage to Mecca, the Holy Prophet enunciated 
some fundamontel principtes of the Islamic State. One 
of thom was: 

“Most surely, your life, your property and your 
honour are as sacred as this day of hajj (pilgrimage).”4 
This declaration of fundamental human rights binds an 

Islamic State to scrupulously safeguard the life, property and 
honour of all its citizens. 


(2) At the same time, the Holy Prophet himself has 
specified as to when this sanctity can be set aside. He 
says : : 

“When people do this (that is, stand witnesses for tho 

sovereignty of Allah and the truth of Prophethood, 

establish Sala# and pay Zakat), they will save their 
lives from me (i.c., the State) except when they commit 

a crime against the law of Islam. And as regards the 

assessment of their intentions, Allah alone can be the 

judge.” 

(b) “Their lives and their properties are sacred to us 
except when they violate the sanctity of the life and 
property of others and Allah alone is the judge of 
intentions.” 


(a) 


1, Related by Bukhari and Maslim. 
2. Ibid. 
3. Ibid. 
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(c) ‘Then any one who recites it {the Kalimah of Tawheed) 
is entitled to the protection of his life and property 80 
long aa he does not make himself liable for their for- 
feiture before Allah’s (Law) and Allah alone is the 
judge of intentions.” ‘ ‘ 

These traditions guarantée the sanctity of life, property 
and honour within the limits of Islamic Law and though, in 
their context, they refer to Muslims only, it is an agreod princi- 
plo of Islamic Shari'ah that all non-Muslims who live under the 
protection of an Islamic State are ontitled to the same civic 
rights that the Muslims enjoy. 

(3) As regards the proceduro to be adopted for the admin- 
istration of justice, tho Holy Prophet (peace be on him) 
has laid down the following rule : 

“When two persons bring a dispute to yeu for decision, 
do not deliver # judgment unless you have given an equal 
hearing to both of them.’”? 

In a case decided by Caliph ‘Umar, he makes the following 

elucidation : 


“According to the Islamic Law, none can be imprisoned 
without (doing full) justice (to him).”’$ 


We learn from the details as given in Muwatta that, in the 
newly conquered territory of Iraq, some poople began to back- 
bite and make false allegations against one another and in this 
way, were responsible for sending many persons behind the 
bars. When such complaints were brought before tho Caliph 
‘Umar, he passed the above order. It meant that no one could 
be imprisoned without a regular trial in a law court and without 
giving him full opportunity to defend himself. 

(4) When. the Kharijites who did not believe in any state, 
rose in revolt during the Xhilafut of Caliph ‘Ali, ho 
wrote to them : 


1, Related by Bukhari. 
2, Related by Abu Da’ud, Tirmisi and Ahmad. 
3, Related by Malik, Mutwosta. 
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“You may live sad move sbout wherever you. like 
provided you d» not shed.blood or spread chaos end resort 
to terrorism. But if you are guilty of sny of these, I will go 
to war against you.”? 

‘This means that no action would be taken against anyone, 
whatever political ideas he might hold, so long as he doea not 
try to overthrow tho government by violent moans, 

From these details it must have become perfectly clear that 
the Islamic concoption of justice does not at all allow that the 
executive be given the powers to arrest or imprison or exile or 
suppress the rights of belief, opinion, expression of any body 
without the due process of law that meets the end of justice. 


Moreover, we Jearn from authentic traditions that Islam 
does not allow any differentistion or discrimination between the 
rulers and the ruled or the high and the low in mattera of law 
and justice. There is and can be one and the same law, the 
same procedure and the same courts for all of them. Before hia 
demise, the Holy Prophet (peace be on him) presented his own 
aelf for the aatisfaction of any claim that any one might have 
against him. Similarly, Caliph ‘Umar forced Jabaleh bin Aiham 
Ghaseani, the ruler of a native state, to satisfy the claim of a 
eommon man against him. He also categorically refused to 
comply with tho request of ‘Amr bin al-‘As for legal safeguards 
for the Governors. Not only that, he gave to everybody the 
right to sue in ordinary courts any Governor and the highest 
officera of the State. 


x 


The Holy Qur'an says : 

(a) “In their wealth the beggar and the destitute have 
their due.” (54: 19) 

(b) “Purify them (of vice) and develop them (in virtue) by 
taking Zekdt feom their wealth and pray for them”, 
(9: 103) 


— 
1, Related by Shuukani, Nuit-al-Awar. 
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The. Holy Prophet says : 


(a) ‘‘Allah bas wade Zakat obligatory upon the Muslims. 
It is to be collected from tue wealthy among them and 
diatributed among their needy ones.”1 

(6) “The Government is tho guardias of any one who haa 
no other guardian.”2 


(c} “If any one dies while he owes a debt and does not 
leave behind any property for its psyment, then the 
responsibility for its payment is mine. But if any one 
leaves apy property behind, (the responsibility devolves 
ypon) his inheritors.”’3 

According to another tradition : 


(4d) Anyone who dies in the dobt or leaves behind depen- 
denis who aro in danger of becoming dostitutes, they 
should come to me Lecause I am their guardian.”4 

Io the words of yet another tradition : 


(e) “If anyone leaves behind property, it will go to his 
heirs, but if anyone leaves behind some liabilities 
(instead), the burden of their responsibility falls on us 
{i:e., the State) :”6 


A similar tradition is related by Abu Da'ud : 


{f) “If person leavos behind no inheritor, I shall be his 
inheritor, both for paying off his liabilities and inherit- 
ing his property.”¢ 

‘These verses and traditions clearly point out that one of 

the major duties of an Islamic State is to establish the system. 
of Zakat and that it carries on its shoulders the responsibility 
of providing for all those who are destitute and belpless. 


Related by Bukhari and Muslim, 

Related by Abu Da’ud, Tirmizi, lon Mojah, Darmi, Musnad-¢-A had, 
Related by Bukhari and Muslim, 

Ibid, 

Ltéd. 
Related by d5u Da’ud. 
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THE LAST WORD 


We have presented, in the foregoing pages, some funda- 
mental constitutional principles from the Qur’an and the Sunnah 
for the benefit of thos: who are interested in the subject. 
Now it is the duty of general Muslims to study them carefully. 
from independent opinions of their own and say honestly whe- 
ther or not these principles oan form the basis for the Conatitu- 
tion of an Islamic State. We shall be thankful if anyone proves 
scientifically and logically that these principles have nothing to 
do with the Constitution of the State or points out any funda- 
mental constitutional problems (not their details) for which no 
guidance is available in the Qur’an or tho Sunnah. If, however 
neither of these is possible, only the following two courses 
remain open for all honest people. Either submit to the demand 
for Islamic Constitution or say frankly : ‘‘We do not recognize 
the Qur’an and the Sunnah as the final authority.” To choose a 
middle course between ‘‘Iman" and ‘“‘Kufr” is neither honest 
nor honourable nor fruitful in the long run. 


Chapter 8 


Rights of Non-Muslims 
in Islamic State 


THE question of the righta of non-Muslims in @n 
Jelamio State has been one of the. most burning 
questions ever since Pakistan came into being. 
In .1948 the Constituent Assembly issued a ques- 
tionnsire to ascertain’ the opinions of experts a8 
well aa of the genera} public about the position of 
minorities in Pakistan. Maulans Meududi has 
discussed the problem from the Islamic viewpoint 
in this atticle which appeared in the Tarjuman 
al-Qur’an, in ite issae of August, 1948.— Editor. 


RIGHTS OF NON-MUSLIMS 
IN ISLAMIC STATE 


I 


HILE discussing the rights of non-Muslims in an Islamic 
State, it should be clearly borne in mind that sn Islamic 

State is easentially an ideological state, and is thus radically. 
different from a nations! state. This difference in the very 
nature of these two types of states has an important bearing on 
the problem under discussion, and can be best understood by 


comparative study of the following points : 


(1) An Islamic State olaasi- 
fies the people living within 
its jurisdiction in the light of 
their belief or disbelief in the 
ideology which constitutes 
the basis of the State. In 
other words, the people are 
divided into Muslims (who 
believe in the ideology of the 
State) and non-Muslims (who 
do not believe in that ideo- 
logy). 

(2) It is obvious from the 
ideologies! nature of an Iela- 
mic State that responsibility 
torun the Stete should rest 
primarily with those who 
belicvo in the Islamic ideo- 
logy. Those who do not 
Wolieve in the ideology of the 
State can, no doubt, be asked 
to cooperate, if they 0 like, 


(1) A national state classi- 
fies its citizens into groups of 
people in socordance with 
their belonging or not belong- 
ing to the nation or race which 
hag established the State in 
question or which dominates 
over it and is responsible for 
running it. Herein the torms 
‘majority’ and ‘minority’ are 
used for the two respective 
groups. 

(2) The task of guidance 
and policy-making in 4& 
national state always remains 
in the hands of the majority 
community. As for the mino- 
rity communities (whether 
social, cultural of religious) of 
the same nationality, they sr 
not trusted with nor deemed 
capable of shouldering this 


Rights of Non-Muslims in Islamic State 


with the Muslims in the task 
of administration’ but they 
should be neither called upon 
to undertake nor can be en- 
trusted with the responsibility 
of policy-making. 


(3) An Islamic State, as 
slready.stated, is by its very 
nature bound to distinguish 
between Muslims and non- 
Mushms and it, in an honest 
and upright manner, not only 
Publicly declares this state of 
affairs but also precisely 
states as to what rights will 
be conferred upon its non- 
Muslim citizens and which of 
them will not be enjoyed by 
them. 


{4} To solve the problems 
arising out of the presence of 
‘Non-Muslima (i ¢., the people 
Rot subscribing to the basic 
Principles of the State) withia 
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responsibility. This position 
may not be explicitly declared 
or even admitted. Nay, the 
constitution of the -country 
may categorically abolish all 
disotiminations amongst the 
citizens but that is what isin 
vogue practically in every 
national state. Even if any 


member of the misority com- 
munity is entrusted with any 


keypost, it is almost-always a 
subterfuge or as a special deal 
with en individual. In reality 
the minorities have nowhere 
any say in important matters 
of the State. 

(3) On the other hand, a 
national state can and in prac- 
tice does follow the hypooriti- 
eal policy equating: all its 
citizens on paper and still 
actually retaining the unfair 
discriciinstion between the 
majority and the minority. 
Nobody can deny the foot that 
the minorities are almost 
everywhere deprived of even 
their basic human righta in the 
so-called modern national 
atates. 

{4) A national state, on the 
other hand, generally adopts 
any one or more of the follow. 
ing courses for the solution uf 
its minority problem : 
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its boundaries, an Islamic 
State guarantees them certain 
specifically atate rights. Be- 
yond those rights it dose not 
permit them to meddle with 
the affairs of the State which 
ig baged on an ideology to 
which they honeatly do not 
aubscribe. Nevertheless, as 
Islam does not believe in false 
distinctions of race, colour, 
or territory, it always keeps 
the door open for them to 
ombrance Islamic principles 
of life and become equal 
participants in all mattere 
eoncerning the State and the 
government. 

(5) An Islamic State is 
bound to confer all those 
rights on ita non-Muslim 
citizens which have been con- 
ferred upon them by the Isla- 
mic Shari'ah, Nv one has the 
right to effect the slighteat 
curtailment in them’, Mus- 
lima have, however, been 
empowered to confer upon 
them additional rights subject 
only to their not being repug- 
nant to the teachings of Islam. 
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{8} to gradually destroy the 
separate entity of the mino. 
rity community ; 

(ii) to. exterminate it physi. 
oaily by means of genocide; or 

(éi) to allow them to exist, 
as untouchables, 

All these three methods 
have been and are still being 
largely employed by national 
states all over the world. 
Muslims of India are now hay- 
ing « very bitter experience of 
this olution of minority 
problem. 


(5) Whatever rights are 
actually granted to the mino- 
rity under a national state, 
depend on the sanction of the 
majority. Thus the fate of 
the minorities depends on 
the whims and caprices of 
the majority who always 
has the power to curtail them 
and even to deprive them at 
will of even the fundamental 
human rights.2 


1, Henoe the word “Zimms" which literally means “guaranteed.” 

2, Foreign reviewers and oritios have particularly oritioixed this disous+ 
sion over the epproack and policy of s national state and have 
described it es inaccurate and even “burlesque.” 


[Consd. 
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These five points of distinction shaw very clearly how 
Islam treats ite non-Muslim subjects end how a nations! state 
treats ita racial and cultural minorities. I° these distinctions 
sre ignored, one cannot escape falling & prey to many & mis- 
understanding due to the hypocritical pretensions of the 
present-day nations! states of granting equal rights to all 


But this oriticism of theirs is totally unfounded, Tho description 
of national minorities givon by the author is based on most authentic 
sources. We would roefor tho learned critiod to see C, A. Macartney, 
National States and National Minorities, wherein the author, on unim- 
penchable evidence, describes the fate of nations! minorities in 
national states. He observes: 

“A national state and national minorities are incompatible. 
Whore fate has put « nationally conscious minority in @ state, thero 
are only three possible solutions and (although few government be 
lieve this) forcible denationslization is not one of them. Perhaps 
fourth should be counted physical slaughter : but although thie effective 
of all remedies ia atill in vogue in certain countries, it shall not be dis. 
cussed here. The three possibilities which oan be considered are: 
cither the theoretioal basia and exisiting populations may ho loft 
untouched, but the frontiers may be revised in such a way as to leave 
tho slion elements outside them ; or the bases of ‘the State may be 
retained, and its frontiors left intact, bat the minorities may be cli- 
minated by emigration (perhaps through exchange of populatian) ; or 
thirdly, existing population and frontiers may be retained, but the 
basis of the State may be altered.” {p. 428) 

‘This is the theoretical position, but in practice, the second (i.c.. 
elimination by migration) and the fourth (i.¢., physical extermination) 
remedies have usually been adopted. An ides of the position of mino- 
rities can be hed from the following extract from the above-quoted 
book of Prof. Macartney who acted as Secretary to the Minorities 
Committee of the League of Nations : 


“Tho minorities say : Our charter of liberties is thus blatantly in- 
adequate, It representa only a fraction of our minimum needs. But 
even these have been made a dead letter, our Goveramenta havo vio- 
lated their treaties again and again. They have deprived. us of our 
land, our schools, our churches, and the League has let them do it. It 
has winked ot flagrant violations of the Treaties. It has put us off 
with mealy-mouthed resolutions about our duties...The mero fast 

[Coned. 


e 
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citizens of the State on paper on the one hand and leaving none 
of them unviolated in practice on the other. 


We now revert to the problem under consideration. 


II 


THE CLASSIFICATION OF NON-MUSLIM 
CITIZENS 


The Islamic Shari'ah divides its non-Muslim citizens into 
three categories, viz. , 


(a) Those who become the subjects of an Islamic State 
under some treaty or agreement ; 


(0) Those who become its subjects after being defeated by 
the Muslims in .war, and 


{c) Those who are there in the Islamic State in any other 
way. 


So far'as the general rights of non-Muslims (i.e, the funda. 
ments! human rights) are concerned, all are treated alike, 


—— 
that from the inauguration of the Loague proccdure up to February 
1931 no less than 525 petitions had beon submitted to the League 
(excluding those submitted under the Upper Silesian procedure) 
indicate no Le:.!ty state of things......It is, moreover, notorious that 
certain of the minorities whose cago has been the most dismal have 
been afraid to petition the League at all for fear of incurring reprisals 
-the subject-matter of the petitions which have been reosived ranges 
from cormporatively trivial cases of insulting words to cases of rap- 
ing, torture and inurdor ; from injustices inflicted on individuals to 
the systematic oppression of communities hundreds of thousands 
and even millions strong (pp, 381-384). 

The author admits in clear worda that? 

“Generally speaking, the fate of minorities has been one of suffer- 
ing. Almost every state has oommitted, and every minority suffered 
under, flagrant violations of the Minority Treaties, And these have 
been committed, to all intents and purposes, with impunity,” (p. 
390). (Emphasis mine} 

Other authorities can also be quoted in support of the bitter facts 
Presented ghove—Editor, 
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However, the respective instructions relating to the first two 
groupa being slightly different from each other as well ss from 
those concerning the third group, we propose to deal first with 
the specific instructions relating to groups (a) and (5) before em- 
barking upon a discussion on the genoral rights of all Zimmis. 


“Contractees”’ 

For those who accept the hegemony of an Islamic State 
without or even during a war, and enter into a specific contract 
with it. Islam prescribes that all matters relating to them 
should invariably be decided in accordance with tho terms of 
the treaty or agreement. To offer generous treatment to oppo~ 
nents in order to persuade them to lay down arms and then to 
throw them overboard, is the everyday practice of all the so- 
ralled civilized nations of the world ; but it militates against 
the injunctions of Islam which cannot brook such deception. 
islam considers such feats of strategy as fraudulent and mean 
and prohibits them totally. It eajoins that once the terms have 
been settled with any group or community, they muat be fully 
adhered to, even if they seem to be distasteful later on. MMus- 
lima are-hound by their faith to abide by them and to carry 
them out in letter and spirit. The Holy Prophet (peace be on 
him) has clearly enjoined : 

“Tf you fight against a people and overpower them, and 
they agree to pay a fixed indemnity or annual revenue 
(tharaj) to you in order to save their lives and thgse of 
their progenies, then do not take a ponny more than tho 
fixed amount, because that will not be valid.”! 

“Beware | whofGever is cruel and hard on such people 
(i.e, “contractees”) or curtails their rights, or burdens 
them with moro than they can endure, or realise anything 
from them against their f-ee-wil. J shall myself bea 
complainant against him on the Day of Judgement.”? 


1, Related by Abu Da’ud, The Book of Jihad, 
2, Ibid. 
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Those injunc tiors of the Holy Prophet (peace be on him) 
clearly and unambiguously proclaim that no arbitrary change 
or siteration is permissible in the terms and conditions of any 
agreement that is entered into with the Zimmis. Neither can 
the amount’ of their annus! levy bo arbitrarily increased nor 
their lends and their buildings be confiscated against that agree- 
mont, Besides that they cannot be subjected to undue and harsh 
treatment and their religion and their personal law shall remain 
immune from state interference. Their lives, honour and pto- 
Perty are as sacred as those of tho Muslims. Their rights cannot 
bo ourtailed, nor can they be tyrannized. They are not to be 


deprived of their lawful belongings, nor made to bear a burden 
whioh is beyond their capacity. 


Thus, in the case of the contractee non-Muslims the funde- 
mental prinoiple is that the relations between them and the 
Talamio State-shall bo based on the terms of the agreement. As 
such no specific laws have been formulated by the Muslim 
jurists in regard to the treatment to be meted out to them 
except laying down the general rule that sach non-Muslims 
should be treated according to the terme of the agreement or the 
treaty that might have been entered into. Imam AbO Yeusuf! 
writes : 

“We shall take from them only what was mutually 
fixed at the time of peace-making. All terms of the treaty 
shall be strictly adhered to and no additions would be 
permitted. ”? 

The ‘‘Conquered” 
People who continue to fight against the Muslims til} they 


1, Imam Abu Yousuf was one of tho greatest Jurists of Islam. Ho was 
the Chief Justice of the Abbasid empire during the reign of Herun 
al-Rashid. He was the chief disciple of the groat legist, Imam Abi 
Hanifa and he has been regarded, throughout Muslim history, as sn 
authority on Muslim Law, His great work, Kitab al-Kharoy is counted 
as one of the source-books on the Henafite law.—Editor. 

2. Abu Yousuf, Kitab al-Kharoj, Cairo, p. 35. 
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are overpowered and lay down arms only when Muslim armies 
have entered their cities and towns as conquerors, come under 
this second category. ‘When such people are made Zimmis, they 
are given certain specific rights, details of which oan be found 
in ali the standard books on this subject. Here we state briefly 
all those relevant injunctions on this point, which explain the 
constitutional status of Zimmis belonging to this category : 

{a) As soon as the State accepts Jizyah from them, it be- 
comes the obligatory responsibility of every Muslim to 
protect their lands and properties and their life and 
honour, The acceptance of Jizyah establishes the sanc- 
tity of their lives and property,.and, thereafter, neither 
the Islamic State nor the Muslim public have any right 
to violate their property, honour or liberty. ‘Umar, 
the second Caliph, clearly enjoined Abi ‘Ubaidah, the 
Commander-in-Chief of Islamic armies, as follows : 
“The moment you accept Jizyak from them you forego 
the right to take liberties with them or with their 

_ properties.” 


@ 


After the agreement the Zimmis continue to-enjoy the 
ownership of their properties and their heirs have full 
righta of inheritance in it. They possess full power of 
sale, transfer, grant and mortgage in respect of all such 
properties and the Islamic State has no right to dis» 
possess them of any of these rights. 


(e 


The amount of Jizyah is to be fixed in accordance with 
their financial position. Those who are rich have to 
pay more, while those who belong to the middle class 
pay less, and the loast amount is charged from the 
poor class. Those who are destitutes and do not have 
any fixed souree of income or depend on others for 
‘their livelihood, are completely exempted, No fixed 
amount has been prescribed for Jizyah, end it has been 
enjoined that only that much should be taken which 
does not involve undue hardship in payment, Caliph 
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‘Umar in his time, fixed the amounts whioh were equi- 

valent to rupee one! per month for the rich people, 

fifty paisas per month for the middle olasses and only 
, twenty-five paisas per month for the poor. 

(d) Jizyah is levied only on those who have actually 
fought against Muslims or who are able-bodied and can 
participate in a war against Ielam. Noncombatante like 
women, children, lunatics, blind, lame, ege-stricken or 
physteally disabled persons are exempt from Jizyah. 
Similarly the clergy, the monks and the servants of the 
monasteries are exempt therefrom.’ 

(e) Muslims do have right to confiscate the places of 
worship in such towns as have been taken by storm. 
But to forgo thie right willingly end to allow auch 
places of worship to remain intact as a gesture of good 
will, is generally héld to be more pious. In all the 
countries conquered in the days of Caliph ‘Umar, not 
# single place of worship was ever desecrated or inter- 
fered with.. Abi Yousuf writes : 

‘tAll such places of worship were left as they were. 
They were neither razed to the ground nor were tho 
conquered deprived of their goods or property’? 

Ancient places of worship are never permitted to be des- 

troyed. 


It 


GENERAL RIGHTS OF THE Z/MMIS 


We will now disenss those rights of the Zimmts which cover 
all the three groups categorised above. 
The blood of a Zimmé is considered as sacred as that of a 


1, A rupee is approximately equal to 4.5 ponce and thero are 100 paisas 
in a Rupee,—Hditor. 

2. See: Kamaluddin Ibn Hammam, Fath al-Qadir and Abii Yousuf, Kitab 
al-K haraj, 

3. Abi Yousuf, Ibid. 
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” -Mestim, Ifa Muslim kills » Zémeeé; retribution and restitution 
will have to be made just as for killing » Muslim. A Muslin 
killed as Zimms in the days of the Holy Prophet (peace be on 
him). 

The Holy Prophet ordered his execution saying : 

“T am responsible for obtaining redress for the weak”. 

In the days of Caliph ‘Umar s person of the tribe of Bakr 
bin Wa’il killed a Zimmi of Hirah. The Caliph ordered that 
the murderer be handed over to the kith and kin of the deoess- 
ed, This was done and the successors of the deceased executed 
him. 

During the reign of ‘Uthman, the third Caliph, an order 
was issued for the execution of Obaidullab, son of Caliph ‘Umar 
because he was said to have killed Hurmuzan, the assassin of 
“Umar and the daughter of Abi, Lulu under the impression that 
they had conspired to murder his illustrious father. Both of 
them were Zimmis. 

In the days of ‘Ali, the fourth Caliph, @ Muslim was accus- 
ed of murdesing a Zimmi. The charge being proved, ‘Ali 
ordered the execution of the Muslim. The brother of the de- 
ceased submitted, however, that he had forgiven him. But ‘Ali 
was not satisfied and that perhaps the people had threatened 
him. It was only when the brother of the deceased sought 
pardon for the murderer, persistently insisting that he had 
received the blood-money and that the deceased would not 
return to life by the execution of his murderer, then and only 
then did ‘Ali gave his consent te release the murderer and said : 

“Whosoever is our Zimmi his blood is as sacred as our own 
and his property is as inviolable as our own property.” 

In another reference, ‘Ali is reported to have said: ‘‘They 
have accepted the position of Zimmis on the explicit under- 
standing thet their properties and their lives will remain sacred 
like those of ours, ¢.e., of the Muslims)”. 

That is.why the Muslim jurists have inferred that ifa 


i, Shaukani, Nad al-Autar, 
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Muslim, even unintentionally, kills a Zimmi, similar compensa- 
tion must be paid aa is fixed in the case of the unintentional 
murder of a Muslim. 


Zimmis and the Criminal Law 


The Penal Laws are the same for the Zimmis and the 
Muslims and both are to be treated alike in this regard. The 
Zimmis are subjected to the same penalties as aro the Muslims. 
Thus, for instance, whether, it is‘a Zimmi who ateals or a Mus- 
lim, the hands of the thief will be chopped off in both oases. 
Similarly, whether itis a Zimmi or a Muslim who levels an 
unproved charge of adultery against any male or female, the 
same punishment would be meted out to both, The punishment 
or adultery is aleo the same in both cases. In tho matter of 
drinking wine, however, the Zimmis are exempt from punish- 
ment,1 ¥ 


Civil Laws 


The Civil Laws, too, are the same for both the Zimmis and 
the Muslims. There is thus complete equality between them in 
this respect. In fact, this was exactly what ‘Ali meant when 
he said that their properties are ag sacred as are the properties 
of the Muslims, A natural corollary of this equality of status 
is that whatever restrictions are placed on the Muslims under 
the Civil Laws, the same are applicable to the Zimmis, 


Whatever objects, forms and means of trade are prohibited 
for the Muslims, the same are also prohibited for the Zimmis. 
For instance, interest is unlawful (haram) for the Muslims and 
similarly it is unlawful for the Zimmis, But in the case of 
drinking wine and eating pork the Zimmis aro free to take 
them. They can prepare, drink and deal in wine and they can 
also rear, eat and sell pigs. Not only that, if any Muslim harms 
1, According to Imam Malik, the Zimmds are oxempt from the punish- 

ment for adultery also, He infers this from the decisions of ‘Umar 
and ‘Ali which ley down that if a Zimmi commits adultery his case 
should be referred to his co-religionists, 
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or destroys their liquor or their pigs, he will be made to pay 
compensation for that loss. According to the Durr al-Mukhtar : 


“Tf 4 Muslim spoile the wine of a Zimmé or harms hie pigs, 
he will have to pay for them”.1 


Protection of Honour 

To assault, injure or abuse a Zimmi or even to backbite 
him is considered just as immoral as is doing such things in 
respect of. Muslim. According to the'Islamic Law: 

“It is imperative for Muslims to refrain from causing in- 
convenience to a Zimmi and to backbite him, for backbiting a 
Zimmi ia as much prohibited as is to backbite a Muslim’’.? 


The Inviolability of Guarantees 

The responsibility which Muslims take upon themselves in 
respect of,non-Muslims, has an abiding value and they are not 
permitted to break the bond. But the Zimmis have, on the 
contrary, the right to renounce it as and when they like, 
Aocording to the Muslim legists, so far as Muslims aro concern- 
od, the responsibility of Zimmis if once accepted becomes obli- 
gatory and it cannot be forsaken. But for tho Zimmis, it ie 
discretionary, s.e., if they desire to forego it, they oan do 80.3 

A Zimmi may commit the greatest of crimes and yet it 
will not disqualify him from being treated as a Zimmi, Even 
if he refuses to pay the Jizyah or kills a Muslim or abuses the 
Holy Prophet (peace be on him) or attacks the honour of a 
Muslim woman, he will not be considered to have lost his right 
of protection. He will only be punished for the crime he com- 
mits but he will not be declared a rebel, nor deprived of the 
privileges acvorded to him as a Zimmi. There are only the 


1, Alauddin, Dugr al-Mukhiar. It is an authentic collection of the 
judgments gid faiwas (verdicts) of the Hanafi school of thought,— 
Edive, 

2, Alauddin, Durr dl-Mukhtar. 

3. Alauddin Abi Bakr bin Sa‘ud al-Kasdni, Badai’ al-Sunai’ ; a source 
book of the Hunafi sehov! of Islamic Law.—Editor. 
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following two erimes which deprive the Zimmie of their right 
to protection, namely : 
(1) When they leave the Muslim State end go over to its 
enemies, and 
{2) When they openly revolt against the State snd try to 
overthrow it, 
Personal Law 


All personal matters of the Zimmis are to be decided in 
accordance with their owa Personal Law. The corresponding 
law of Shari‘ah are not to be enforced on them. If anything 
is prohibited for the Muslims in their Personal Law but the 
same is not forbidden to the Zimmis by their religion, they 
will have the right to use that thing and the courts in the 
country will decide their cases in the light of their Persqnal 
Law. For instance, marriage without witnesses and without 
fization of Mehr (dower money) or marriages within the period 
of ‘Jddat,: or marriages ia contravention of consanguinity, if 
permitted in the Personal Law of the Zimmis, will be allowed 
tostand. This has been the rule of, all Muslim Governments 
since the days of the early Csliphs, ‘Umar bin’ ‘Abd al-‘Aziz 
once asked for fatwa in this respect from Hasan al-Basri, 
saying : 

“How ia it that the Caliphs left the Zimmis free in the 
matters of marriages regardless of consanguinity and in the 
matters of drinking wine and eating pork 1” 

Hasan replied : 

“The Zimmie secepted to pay Jizyah only because 
they wanted to be free to live in accordance with their 
own Personal Law. You have only to follow what your 
predecessors did. You sre not to deviate or to innovate”, 
But if from amongat the Zimmis both the parties request 

that their disputes be decided in the light of the Islamic 


1, This poried is normally four memths and ten days, Ta the oase of pre- 
gnaney, it oxtends to and expires on delivery. 
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Shari'ah, the Islamic Courts will enforce the Shari‘ah on them. 
Further, if ins matter of Personal Law, one of the parties is 
Muslim, tho caso will have to be dealt with in scoordsnee with 
the Islamic Shari‘ah. For instanoo, if s Christien woman 
marries a Muslim and becomes widow, she cannot be permitt- 
ed to marry until the expiry of the fall period of ‘Iddat. If 
she does #0, such ® marriage would be regerded a8 null and 
void.t . 
Religions Rites 
The Islamic Law and practice regarding the public perfor- 
mance of religious rites and communal festivals by the Zimmis 
are equally generous. In their own towns and cities, they ore 
allowed to do so with the fulleat freedom. In purely Muslim 
hab{tations,2 however, an Islamic Government has full disere- 
tion to pat such restrictions on their observance as it deems 
necessary. 
In Badai‘ it is said : 
éTn localities not covered by the term ‘purely Muslim 
habitations’, the Zimmis wil not be atopped from selling 
wine or pork or from taking out processions of the Cross or 
from blowing conches, slthougb the number of Muslim in- 
habitants therein may not be negligible. These matters 
will, however, be considered objectionable in towns and 
places which may be termed as ‘purely Muslim hebitation’ 
i.e., those where Friday and ‘Jd congregations are held”. 
“Regarding sots which are prohibited by their codes 
also, for instadce adultery, they are to be restrained from 
committing them even within the limits of their own towns 
and habitations”.® 


————_——- 

1, Al-Mabout, Vol. V; pp. 88-40. 

2, “Purely Muslim habitations’ is # translation of the technical term 
of the Shari‘ah “Amsar al-Muslimin.” This word connotes habita- 
tion on lands owned by Muslims and consecrated for demonstrating 
the glory and supremaey of the lelamic way of life, 

3, Alouddin Abi Bakr, Bada’? al-Sanai*, Vol. Vil, p. T18, 
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And even in purely Muslim cities and towns, they are only 
restricted from taking out public processions of the Cross and 
of the idols and from openly blowing conches in the markets 
and along the roads. Within the boundaries of their own places 
of worship, they can perform all these rites and no Islamic 
Government will interfere therein.+ 


Places of Worship 


Even in purely Muslim areas, the non-Muslim places of 
worship built in the past are not to be interfered with, and if 
they are damaged or destroyed, the Zimmis have the right to 
rebuild or repair them. But they are not entitled to build new 
places of worship in these areas. In places which are not purely 
Maslim ares, there is.no such restriction on them. Similarly, 
in those cities and places which may have previously been 
purely Muslim areas, but have ceased to be such areas and 
where Friday and ‘Jd congregational prayers aud enforcement 
of hudud are no longer in vogue, the Zimmie can build new 
places of worship and demonstrate the porformanoe of their 
religious rites,? 

Ibn ‘Abbas has said : 

“In towns founded by the Muslims, the Zimmis have 
no right to build new places of worship or to blow conches 
in the market or on roads or to sell wine or pork openly. 
But in cities originally established by non-Muslims and 
only subsequently conquered by the Muslims, the right of 
the non-Muslims will be decided in accordance with a treaty 
and it is obligatory on the Muslims to abide by it’”.3 

Concession in the Realisation of Jizyah and Kharaj 


The use of violence and coercive methods in the realisation 
of Jiyzah or Kharaj is prohibited and kindness and benevolence 
are enjoined inthis respect. It is also forbidden to impose 


1, Sharah al-Styaf al-Kabir, Vol. I], p, 251. 
2, Badat'. Vol. VIL, p, Ltd; Sharah al-Siyar al-Kabir, Vol, Il, p. 657, 
a, Abit Yousus, Kitab a/-Kharcj, p. 88. 
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~ amounts which may be beyond their means. Caliph ‘Umar had 
clearly ordered that they should not be made to pay more than 
what they could actually afford.t ‘ 

And even for that are not to be put to any undue incon. 
venience. Thus, their properties cannot be auctioned in case of 
failure to pay Jizyah. Oaliph ‘Ali himself directed one of his 
governors not to suction or sell their apparel or cattle for the 

ion of Kharaj% On another occasion he gave the 
following instructions to one of his governors at the time of 
depiiting him for his office : 

“Their winter and summer apparel, their utensils and 
agricultural implements and their cattle should not be sold 
to realise Kharaj, nor should anybody be beaten or kept 
standing in the sun, nor should any of their properties be 
auctioned for this purpose. Now that we have boen made 
their rulers we should treat them with mildness and 


leniency, If you disobey these orders of mine, God will 
take you to task for it, and if I learn of your disobedience, 


I shall remove you from office’”.3 

In the realisation of Jizyah also, every form of coercion is 
strictly forbidden. In his directive to Abi ‘Ubaidah, the 
Governor of Syria, Caliph ‘Umar said that Muslims.should not 
‘be permitted anyway to harm the Zimmis or put them to in- 
convenience or illegally deprive them of their propertios’.¢ 

When, during his journey to Syrie, Caliph ‘Umar learntof 
goveraor’s punishing the Zimmis for non-payment of Jizyah, -he 
said : 


“Do not chastise them, for if you do so, God Almighty 
will do the same to you on the Day of Judgment’’.5 
Hisham bin Hakam found a Government officer punishing 

a Qibti for failure to pay Jizyah by making him stand in the 
1, Idid., pp. 8 32. 

2. Fath al-Bayan, Vol, 4, p. 93- 

8. Abi Yousuf, Kitab al-Kharaj, p. 9. 
4, Ibid., p. 82. 

5, Aba Yousuf, Kétab al-Khargj p, 71. 
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aun, He acolded him and said : 

“I have heard the Prophet (peace be on him) seying 
that God will chastise (in the Hereafter) those who chastise 
human beings in this world’’.) 

In regard to the defaulters of Jizyah, the Mnaljm Juriste 
have permitted the awarding of only simple imprisonment as a 
corrective moasure.2 

Those Zimmis who become bankrupt, sare not only 
exempt from the payment of Jizyah, but are entitled to 
help from the Bats al-Mal (State Exchequer), Khalid bin 
Walid, in hia famous “Covenant of Peace” given to the 
people of Hirah, wrote : 

“T have stipulated that if any one of them becomes 
‘unfit to work on account of old age or some other cause, or 
if anyone who was formerly rich becomes so poor that his 
co-religionista have to support him by giving him alms, 
such persons will be exempt from paying the Jizyah and 
they, together with their dependents, will be helped from 
the Islamic Treasury (Batt al-Mal)”.? 

Once Caliph ‘Umar noticed an old Zimmi begging ia the 
streets. He asked him as to the reason for doing so. The 
Zimmi replied that he did so in order to be able to pay the 
Jizyah, whereupon the Caliph exempted him from its peyment, 
sanctioned a pension for him and directed his Treasury Officer 
in the following words : 

“By God, it is undoubtedly not just that we derive 
penefit from a person in the prime of his youth but leave 
him to beg-in the streets when he is stricken with old 
age”.4 
During his journey to Damascus, Caliph ‘Umar ordered 

the fixation of pensions for the invalid and the aged Zimmie5 


Abu Da’ud, Kitab al-Khuraj, Buab al-Faet wa al-Imarah. 
oid. p. 10. 

Ibid., p. 85. 

Tbid., p. 72; Path al-Qadir, Vol. 4, p. 273. 

futuh al-Buldan (European edition), p, 129. 


See ee 
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Hany Zimmi dies leaving arrears of Jizyah, those arrears 
cannot be realised from the property he has left nor can they be 
claimed from hia successors. Abi Yousuf writes : 

“Tf any Zimmt has to pay Jizyak and dies before pay- 
ing it, the samo will not be realizable from his suecessora 
nor from the propety left by him”. 


Trade Tax 


Zimmi traders also have to pay a trade-tex as is charged 
from the Muslim traders on trade goods of the value of 200 
dirhame or more or if they own 20 mithgals or more of gold.* 
No doubt, in the beginning, the Jurists levied 5% trade-tex on 
Zimmé basiness-men whereas only 24% was realised from the 
Muslim traders. This was, however, not on the basis of any 
Qur'anie injunction but solely on the exigencies of time. The 
Position was that Muslims had been mostly busy in the defence 
of the country and business had simost entirely passed into the 
hands of the Zimmis, The tax was reduced in the caso of 
Muslim tradera only to encourage and protect them from undue 
competition. . 


Exemption from Military Service 


Zimmis have been exempted from military duty, because 
the defence of State against its enemies has been mado the ree- 
ponsibility of its Muslim population only. Evidently only . 
those people who believe in the basic ideology of the State 
sincerely oan and should fight for ite protection, Again, only 
the believers in that ideology can be expected to honour the 
moral principles which have been proscribed by Islam for war- 
fare. Others can fight for it only as mercenaries and, conse- 
quently, they cannot be expected to observe the Islamic ethical 
code in the heat of the battle. These are the main reasons 


1, Aba Yousuf, Kétab al-Kharaj, p. 70; Al-Mabsut, Vol. X, p. 81. 

2 Itéd., p, 70. But this coiling for trade goods or ownership can be 
revised. It was fixed with respect to the conditions provailing at the 
time, 
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why the Zimmis have been exempted from military service and 
have only been enjoined to pay their monetary share in the 
defence of the State. Jizych is thus not only a symbol of 
loyalty to the State but it is slao the contributory compensa- 
tion for exemption from military service, and that is why it is 
imposed only on males, capable of military service, When- 
ever Muslims are unable to protect the Zimmis, the Jizyah and 
Kharaj that might have been realized from them, have to be 
returned.! At the time of the battle of Yurmuk, when the 
Romans gathered huge armies to fight against the Muslims and 
the Muslims had to forego their occupation of most of the towns 
of Syria in order to concentrate at a single point. Abii ‘Ubaidah, 
the Commander-in-Chief, ordered his subordinates to return the 
Jizyah and the Kharaj already realised from the Zimmis and to 
inform them that as the Muslims were unable to protect them, 
they were returning whatever they had realised from them. It 
need hardly be added that all officers promptly did so. Balazuri, 
describing the reactions of the non-Muslim population of these 


1, For a detailed disoussion on this subject refer to : Mabeut, Vol, X, 
BP. 78-19 ; Hadoya, Kitab al-Siyar f Kaiflyat Qiemat al-Ghanaem and 
Baad al-Jisyah ; Fath al-Qadir, Vol. 1V, pp. 827-28 and pp, 360-70. 

Tt should, however, be remembered that if the Zimmie, offer thoir 
sorvioes voluntarily in oase of war, the persons doing so will be ox. 
empted from payment of Jitych. Furthermore, the fact that should 
also be kept in view in this respect is that the obnoxiousness that the 
non-Muslims generally feel by the very mention of the term Vizyah, 
is the result of persistont, baseless propaganda that the antagonists 
of Islam have besn carrying on for the last so many centuries, AS a 
matter of fact there is absolutely no basis for this fooling. Jieyah iw 
the consideration for the protection and the safeguard of their rights 
that an Islamio State guarantees to the uon-Muslima, Then, this is 
realised from the able-bodied adult male. only. The people who mis- 
chievously call it ‘a fne for not avcopting Islam’, ean be pertinently 
asked + what name will they givo to Zak.’ which is charged from all 
adult Muslims—males as well as femalos—and the rate of which is 
much higher than that of Jisyoh ® Is that the ‘fine for accepting 
Islam’? 
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towns, writes that when the Muslims refunded the amounts of 
Jizyah in Hums, the people unanimously declared : 

“We prefer your Government and its keen sense of 
justice to the cruelty and injustice of our own co-religionists 
and we are not going to allow their agents to enter the 
gates of the city unless we sre overpowered by them”.! 


IV 


MUSLIM JURISTS AND THE ZIMMIS 


In the foregoing pages we have briefly discussed the details 
of some of the laws which were adopted to protect the rights 
and privileges of non-Muslims in an Islamic State. Before 
proceeding further we wish to stress that under all Muslim 
governments since the days of the Righteous Caliphs, whenever 
any injustice were perpetrated on the Zimmis, the Muslim 
Jurists stood up with one voice to champion their cause and 
they emphatically condemned al! such acts of high handedness. 
A well-known event of history is that the Umayyad Caliph 
Walid bin ‘Abd al-Malik had forcibly incorporated portion of 
-s Cathedral in Damascus into his mosque. When ‘Umar bin 
‘Abd al-‘Aziz became the Caliph, the Christians reported this to 
him and he at once wrote to the governor of the province to de- 
molish those portions of the mosque which stood on the land of 
the Cathedral and to hand it over to the Christians.? 

Walid bin Yazid, fearing a Roman attack, had exiled the 
Zimmi of Cyprus to Syria. Muslim Jurists and the Muslim 
publio protested strongly against the measure and condemned it 
ag a great sin ; 80 much so that when his son Yazid bin Walid 
became Caliph, he had to sond back all the exiles to Cyprus, for 
which he was highly praised both by his friends and foes, 
Ismail bin ‘Ayyash has mentioned this. He says : 

1, Putuh al-Buldan (European ed.), 137, 
Q. Tbid., p, 192. 
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‘*Muslims in general dissociated themselves from this 
act and all well-known Jurists declared it to be a great sin. 
And when Yazid bin Walid became Caliph and sent them 
back to Cyprus, Muslims generally approved of it and 
praised him for being just and good”.! 

Balazuri tells us that once some of the hill tribes of Lebanon 
rose in revolt against the State. Thereupon, the governor, Saleh 
bin ‘Ali bin ‘Abdullah, despatohed an army to crush it and the 
army put all the male combatants of the revolting band to 
death. As for tho citizens, he exiled some of them and allowed 
the remaining to live there. Imam Auza‘i was slive in these 
days. When ke learat of it he reprimanded Ssleh vehemently. ' 
The following extract from the letter that he wrote to him 
speaks for itself : 

“Zimmia of the hill-tracts of Lebanon have been exiled 
and you know the fact. Amongst them are men who had 
not teken partin the revolt, I fail to understand why 
common people should be punished for sins of particular in- 
dividuals and be deprived of their homes and properties. 
The Qur'anio injunction is quite clear that ultimately every- 
body will have to account for his own actions and nobody 
shall be held responsible for anybody else’s actions. This 
is an eternal and universal injunction, and the best advice 
therefore, that I can give to you is to remind you of one of 
the directives of God's Prophet (peace be on him) that ho 
himself will stand up as complainants against all such 
Muslims who are unkind to those non-Muslims who have 
entered into sn agreement with them and tax them beyond 
endurance”.? , 
History is replete with oountless instances of the same 

nature, which go to show that Muslim Jurists—the same people 
who are now-a-days called ‘‘Mulla”—have always stood for the 
rights of Zimmis, and if at any time the rulers dared to be cruel 
to them, they +s wellasall the ‘Ulamd of the sge invariably 


1, Putuh al-Buldan, p, 186. 
2, Ibid, p, 169. 
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stood up to defend the rights of the Zimmis and to condemn 
such action in the strongest possible ierms. 


Vv 
ADDITIONAL RIGHTS AND PRIVILEGES 


So far we have referred to those inalienable rights which 
must necessarily be bestowed upon the Zimmia by an Islamic 
State, as they have heen conferred upon. ‘them by the Islamic 
Shari'ah, Muslims are not ontitled to curtail thom in any way 
whatsoever, They are, however, permitted to grant them other 
rights and privileges to an extent that is not repugnant to the 
apirit or the commandments of the Shari‘ah. 

Here we attempt to lay down some additional rights that 
may be granted to the non-Muslim subjects of an Islamic 
State : 


(1) Political Representation 


Let us take the matter of elections first, An Islamic Govern- 
ment is an ideological Government. Therefore it cannot afford 
to indulge in the deceptive measures which are commonly 
employed by secular national states with regard to the rights of 
national minorities. . The Head of an Islamic State is bound by 
law to conduct the administration of the State in accordance 
with the Islamic principles and the primary function of Shura 
(Council) is to assist him in doing so. It is thus obvious that 
those who do not accept the ideology of Islam as their guiding 
light cannot become the Head of the Islamio State or the 
meubers of the Shura (Council), 

However, in regard to Parliament or a Legislature of the 
modern conception, which is considerably different from the 
Shura in its traditional. sense, this rule could be relaxed to 
allow non-Muslims to become its members provided that it has 
been fully ensured in the constitution that : 

(3) It would be wltra-vires of the Parliament or the Legis- 

lature to enact any law which is repugnant to tho 
-> Qur'an snd the Sunnah. 
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(4?) The Qur’an and the Sunnah would be the chief source 
of the public law of the land. 

(#i#) The Head of the State or the assenting authority would 
necessarily be a Muslim. 

With these provisions ensured, the sphere of ‘influence of 
non-Muslim minorities would be limited to matters“relating to 
the general problems of the country or to the interests of 
minorities concerned and their participation would not damage 
the fundamental requirements of Islam. 

_It is algo possible to permit the sitting up of a separate 
representative Assembly for all non-Muslim groups in the 
capacity of a Central Agency through which all the demands for 
their collective needs may be submitted to the Parliament. 
“ The membership and voting rights of such ah Assembly will be 
confined to non-Muslims and they would be given tho fullest 
freedom within its framework. Through this agency : 

(a) they may exercise the right to propose law in conneo- 
tion with their Personal Lew and the amendments 
thereto, All such proposals and amendments could be 
placed on the Statute-Book after receiving the assent 
of the Head of the State ; 

(b) they may submit representations, objections, sugges- 
tions eto., with the fullest freedom in regard to the 
general administration of the Government and the 
decisions of the Parliament. Tho Islamic Government 
would be bound to consider them sympathetically and 
justly ; 

(c) they will be allowed to raise questions with regard to 
matters relating to their specific groups as well as tho 
problems affecting the State as a whole, A representa- 
tive of the Government may always be there to farnish 
replies to all such questions. 

{2) Freedom of Expression 


In an Islamic State ail non-Muslims will have the same 
feeedom “of conscience, of opinion, of expression (through words 
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spoken and written) and of association as the one enjoyed by 
the Muslims themselves, subject to the same limitations as are 
imposed by law on the Muslims. Within those limitations, they 
will be entitled to criticise the Government and its officials, 
including the Head of the State. 


They will aleo enjoy the came rights of orlticising Yelam as 
the Muslims will have to criticise their religion, 

Thoy will likewise be fully entitled to propagate the good 
points of their religion and if a non-Muslim is won over to an- 
other non-Islamio creed there can be no objection to it, As 
regards Muslims, none of them will be allowed to change creed. 
In case any Muslim is inclined to do #0, it will be. he who will 
be taken to task for such a conduct and not the non-Muslim 
individual or organization whose influence might have brought 
about this change of mind. 


The Zimmis will never be compelled to adopt a belief 
contrary to their conscienee and it will be perfectly within their 
constitutional rights if they refuse to act against their con- 
science or creed, so long as they do not violate the law of the 
land. 7 


(3) Education 

They shall n 1rally have to accept the same system of 
education as theG ernment may enforce for the whole country. 
As regards religio education, however, they will not be com- 
pelled to study 1: m, but will have the right to make arrange- 
ments for impart g knowledge of their own religion to their 
children in their own schools and colleges or even in the 
National Universities and Colleges, 
(4) Government Service 


With the exception of a fow keyposts all other services will 
be open to them without any prejudice. The criteria of compe- 
tence for Muslims and non-Muslims will be the same and the 
most competent persons will always be selected without any 
discrimination. 


298 The Islamic Law and Constitution 


A list of keyposts can be easily drawn up by 6 body. of 
experts. We can only suggest asa general principle that all 
posta connected with the formulation of State policies and the 
control of important departments should be treated as keyposts. 
In every ideological state, such posts are invariably given only 
to such persons who have the fullest faith in its ideology and 
who are capable of running it according to the letter and the 
spirit of the ideology. With the exception of these keyposts, 
however, all other posts will be open to the Zimmis. For 
instance, nothing can debar them from being appointed as 
Accountant-Genoral, Chief Engineer or Postmaster-General ‘of 
an Islamic State. 

Likewiae in the army, only the posts relating to actual war- 
fare should be treated as keyposta, while other appointments, 
not directly connected with the conduct of war, can be thrown 
open to the Zimmis. 


* (5) Trade and Profession 


In an Islamio State, the doors of industry, agriculture, trade 
and all other professions are open to all, and Muslims have no 
special privileges over non-Muslims in this regard, nor are the 
non-Muslims debarred from doing that Muslims are permitted 
todo. Every citizen, be he a Muslim or & non-Muslim, enjoys 
‘equal rights in the field of economic enterprise. 


vi 
THE LAST WORD 


It is necessary to emphasize before closing the disvussion 
that an Islamic State is bound to give to the non-Muslim citizens 
whatever rights Islam prescribes or permits, regardless of what 
rights and privileges are given to or withheld from Muslims in 
the neighbouring or other non-Muslim states. Islam does not 
believe in the fact that Muslims should draw up their social or 
eocnomic policies only with reference to the policies of non- 
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Muslims, nor does it tolerate that if non-Muslima act unjustly, 
the Muslim states should make their innocent non-Muslim sub- 
jects the victims of wrath and vengeance. Islam has its own 
definite and clearly-defined ideology and Muslima have to 
observe its code to the best of their ability. Hence, whatever 
we give, we shall give with an open heart. Moreover, the righta 
conferred upon the non-Muslims by the Islamio State shall not 
be simply meant to adorn the statute-book but it shall be 
the duty of the State to translate them into actual 
practice. 

It is hardly necessary to stress in the face of the above 
facts that the establishment of an ideological Islamic State is 
the greatest guarantee for non-Muslims in Pakistan, ‘Then, and 
then alone, can that vicious circle of injustice be broken whioh 
ia unfortunately going on in Indie with full vigour, And only 
in this way oan Pakistan become the harbinger of truth and 
justice and show the right path to India also. The pity, how- 


ever, is thet many non-Muslims of Pakistan who have been 
paying heed io distorted interprotstions of Islam and have been 


experiencing its perverted practice, feel greatly perturbed when 
they heer of the establishment of an Islamic State in this 
country. .Not knowing the true facts, some of them start 
raising slogans that a Secular Republic like the one in India 


should be established in Pakistan. Is it not surprising that 
they insist on making an experiment which has already borne 


bitter fruits in India? Is thet really something pleasant 
enough to be coveted ? And, would it not be more reasonable 
to try and test-a system of life based on godliness, honesty and 
observance of unalterable ethical principles than to follow one 
that has been tried and found wanting ? 


Chapter 9 


The Problem of Electorate 


MUSLIMS in our country have always stood for 
Soparate Electorate. It was unfortunate theta 
question which was settled long ago, was reopened 
and as a result of political machinations it assumed 
great importance, Maulana Maududi discussed the 
pros and cons of the problem in an article which 
was published in 1955. The artiole is being given 
in the following pages.—Zditor. 


THE PROBLEM OF ELECTORATE 


JHE continuous dilly-dallying with constitution-making has 

started bearing ‘fruits’. ‘And one of the bitterest fruits we 
find in the, form of the hitherto existing problems defying all 
attempts at their solution and an increasing number of new pro- 
bloms cropping up with the passing of time. 


Not only that the issues which had all along been taken for 
granted as sottled, are now being discussed afresh. The latest 
instance in point is that of separate electorate which had up till 
now been sanctified by unanimity of Muslim opinion in this sub- 
continent. But now it has entered the realm of controversy and 
debate, as certain groups from amongst the Muslims also have 
expressed themselvos in favour of the joint electorate. 


This, indeed, is 9 most deplorable state of affairs. But 
ince tho entire nation has to face it, the mere expression of 
grief and pain will not suffice. What is needed is an objective 
analysis of the problem and an unbiased evaluation of the 
merits and demerits of the two systems of oleotion and @ ver- 
dict based on reason rather than sentimental slogans and 
political catch-worda. 


Some Pertinent Questions 

To arrive at a sound conclusion, we must take into 
consideration the following four questions : 

Firstly, why were the Muslims so bitterly opposed to the 
system of joint electorate during the British regime in the 
Indo-Pakistan sub-continent when the Indian National Congress 
was advocating it on the pasie of territorial nationalism { And 

vhat radical changes have ecourred in the political situation 
shich may make thom change their decision and accepta thing ‘ 
hey had opposed all along ? 
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Secondly, we should consider quite independently on tho 
merits of the case, which system of election—joint or separate — 
is more suitable for a country whose population is composed of 
® number of elements differing from one another in reapect of 
teligion, culture and mode of social life ¢ 

Thirdly, can there be any practical consideration, any aub- 
stantial national expediency which may make the introduction 
of joint electorate desirable ? What are the practical benefits 
that may accrue from its introduction and would they be accept- 
able to the people or not 7 

Lastly, what practical results are expected to follow in the 
wake of the introduction of tho syatem of joint electorate and 
what are the merits and demerits of the system of separate 
electorate. 

‘The following iu a brief discussion of some aspocta of these 
pertinent questions: 

Why Now ? 


What tho protagonists of joint electorate can say in regard 
to the first question is that the system: of joint electorate was 
wrong and unacceptable to Muslims in undivided India because 
they were a minority vis-a-vis the Hindus who were in an over- 
whelming majority, and thus they were bound to auffer if the 
system of joint electorate was introduced. But now Muslims 
are in a majority in Pakistan and the non-Muslims are a mino- 
rity and thus the system of joint electorate will be to the 
advantage of the Muslims. 

The protagonists of the joint electorate cannot defend it on 
any other basis. This means that they hold sheer “expediency” 
as the criterion of right and wrong. 

A thing was wrong yesterday merely because it was detri- 
mental to Muslim interests, just because it was inexpedient. But 
today they are prepared, nay, they insist, to adopt it because it is 
consistent with their alleged national interests ! 

No doubt, these people have every right to unveil their 
charactor and the working of the irown mind. But is it or waa 
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it ever the national mind of the Muslims 1 Was this their line 
of thinking in pre-partition days ¢ Did the general Muslims’ 
minds move in these overt grooves | We are confident that the 
Muslims neither subscribed to this view in the past nor hold 
the view-point today. Our national psychology has neither 
been so corroded in the past nor is it by the grace of God 0 
polluted today. 

Their rejection of the Congress standpoint was not merely 
because its adoption would have led to catastrophic results for 
the Muslim minority inhabiting the Indo-Pakistan sub-continent 
but primarily because the very idea that geography was the basis 
‘of nationhood was not acceptable to them, It was incompatible 
with their fundamental creed, their cultare, their social philosophy 
and their traditions. 


The history of this very sub-continent knocks the bottom 
out of the idea of territorial nationalism. Innumoerable Hindus 
of India embraced Islam many conturios ago end as soon BB 
they did this, they out off all their affinities with the Hindu 
society in spite of the fact that these converts to Islam and 
their former kith and kin belonged to the same race, expressed 
themselves in the same language and lived on the same terri- 
tory. On the contrary, Muslims coming from various distant 
countries were soon absorbed into the local Muslim society 
despite geographical, racial and linguistic differences. They 
become one with the local converts—membera of one Islamio 
fraternity. 

All this was not just @ mere accident. It was the result of 
a peculiar concept of ideologios! nationhood and of the centur- 
ies old traditions of Muslims—a concept and traditions which 
out accross all barriers of raco, colour and language. 


It was due to these factors that Muslims started demanding 
separate electorate as soon as democratic institutions were set 
up in the sub-continent. They trampled the Congressite one- 
nation theory under their feet and rejected the system of joiné 
olectorate which was intended to weld all the communities in« 
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habiting Hindustan into one nation. And it was & product of 
this very national consciousness that they ultimately osme for- 
ward with their demand for Pakistan in spite of the fact that 
they wore not unaware that it would entail tremendous sacrifice 
in life and property. 

The only change that has ocourred due to partition is that 
new country has appeared’on the map of the world comprising 
of Muslim-majority areas. But it is obvious that this political 
change has in no way altered the foundations of nationhood. And 
how can one believe that this political change has so radically 
affected the national psychology as to make the nation succamb 
to the concept of territorial nationalism which was an anathema 
for them just a few years back ¢ 
Dislategtating Factors 

Now we move on to the second question. It is evident that 
the system of joint electorate is feasible only in a country differ- 
ent sections of whose population differ from one another only in 
details and not on fundamentals. ‘ 


But everyone will accept that religious creed, moral values, 
concept of life and patterns of culture and civilisation are not 
matters of secondary importance. They are of prime and funda- 
mental significance. Moreover, when these different sections 
have been. separatedefrom each other to such an extent that 
their social spheres have become totally different and distinct, 
the consciousness of separate nationhood is bound to develop 
and thrive. 


‘To make such varying sections of population of a country 
vote together can never be held as prudent and proper. For 
this would mean the assumption of » unity that does not exist, 
This unfounded assumption cannot change the throbbing facts 
and realities ; it cannot weld these divergent elements into one 
organic whole.t 


1. It would be instructive here to remind the reader of what Quadd-e- 
Azam Muhammad Ali Jinnah said about this issue. In @ speech in 
[eontd. 
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Despite this baseless and unwarranted assumption of 
national unity, the factors that separate them will still be there 
and will continue to work as before. Every community will still 
be overwhelmingly inclined to vote for the members of its own 
community. The majority community will be satisfied as it 
will succeed, to ita heart’s. content, in getting its own people 
elected. Ifthe minority is numerically weak in every constit- 
uency, it will be deprived of representation altogether. And 
this will lead to their perpetual unrest and discontent. And if 
the minority is 6 little powerfal, it will start bargaining with 
the minority which, in turn, will generate worst tendencies and 
lead to bitter discord and an endiess conflict. 

All this will result in bringing to the fore s group of mor- 
ally depraved people pickforked into power by intrigues and 
conspiracies, and who will, in fact, represent none, And this 
will demolish the very basis of domocracy. Instead of adopting 
this erroncous and ill-conceived method, based on « false and 
baseless assumption, will it not be better and wiser to face 
facts, to recognise the differenoes that do exist and to confer 
upon every community the right to elect ita own representatives 
who can best represent their view-point ? No one can deny that 
this method is more natural, more reasonable and moro just. 


The Diversity 


As for the third question, the only Practical advantage 
that the protagonists of joint electorate may claim for that 
system is that it will suppress the feelings of separation and 
diversity, reduce the distinctive characteriatios of these hetero- 
geneous elements and ultimately transform them into one 
nationhood. 


November 1948 he doclared :— 

“We (tho Hindus and the Muslims) are different in everything, We 
differ in our religion, our civilization and culture, our history, langu- 
age, our architecture, music, jurisprudence and our sosiety, our dress 
in every way we are different—we cannot get together only in the 
ballot-box”—Kditer. 
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But our point of view is that we are not desirous of elimi- 
nating the distinctive features of the different communities of 
Pakistan, We ere not at sll keen to destroy their separate 
entity and coerce them to submerge their cultural individuality. 
And even if somebody considera this objective desirable, the 
method suggested for its achievement is absolutely wrong. 

The fundamental factor that has divided and separated 
various sections of people in our country is the difference of 
religion. It is religion that has raised a huge wall that sepa- 
rates Muslims and non-Muslims. It is this that has given them 
different principles of conduct, different objectives of life, 
differont values of morality and different modes of living. It is 
religion alone that has separated their social orbits and has 
divided them into separate communities. 


One effective method of removing the factors that divide 
them oan be to absorb the non-Muslims in the Muslim 
community. 

Howsoever desirable this end may seem, we should not 

. stoop down to political machinations to achieve it. If somebody 
has @ liking for the Islamic ideology, he can embrace the 
brotherhood of Islam and bocome a part and parcel of our 
nation. But if he does not agree with the Islamic ideology, he 
has every right to do so and we shall atill be prepared to 
confer npon him his rights as a non-Muslim citizen of our 
country. We are firmly of the view that resorting to the use 
of crooked means for the attainment of such an object is un- 
fair and un-lelamio and should be condemned by all fair-minded 
people. : 

The only other course that remains to unify and integrate 
these diverse communities is to relegate religion and faith into 
the lumber-room of insignificance, to destroy religion as the 
main factor shaping culture and civilization and foster & com- 
mon secular culture-a3 the basis of Pakistani Nationalism. 

If this be the end, joint electorate is definitely a step forward 
ia this direction. 
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Bat in this case the next step—a step that must follow—ia 
to frame a secular constitution, whiol will lead to a still fur- 
ther step—to let religion live by sufferance and remain strictly 
confined to the narrow domain of beliefs and devotional 
Practices and even to encourage intermarriagea between diffe- 
Tent communities in order that Pakistanis may not remain 
divided into separate societies which eventually divides them 
into separate nationalities. 2 

Is this the object of the protagonists of joint electorate ! 
If this is their objective, they should at least have the moral 
courage to say it frankly. 

But this may be the view of a few secularists. As for the 
millions of Muslims of Pakistan, they have nothing but con- 
tempt for it. Because, if this was what the Muslims wanted, 
what was the harm in » United India (Akkand Bharat)? What 
was tho need of offering a heavy price of life and property for 
the establishment of a separate state ? 

Dangerous Consequences 

Now we come to the last question and would like to deline. 
ate the practical results of introducing joint electorate. It is 
certsin that this will lead to the growth of two separate nation- 
slities on territorial foundations and this will prove suicidal 
for the integrity of Pakistan. 

We should not forget that it is the religious spirit alone 
which was responsible for the partition of this sub-continent, 
and it ia the religious spirit alone that has made the two 
regions which are separate from each other by a distance of no 
lesa than a thousand miles, the parts of one single country. 
Race, geography, language and mode of living—nono of these 
factors can unify them. The only unifying factor is the religion 
of the majority which initially led to the establishment of this 
State and which alone can work as a unifying factor. 

The day the religious spirit and consciousness of the people 
are cooled down and people begin to feel in terms of any other 
linguistic and cultural differences are bound to gain strength 
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and momentum. If this happens, none can stop the growth of 
Bengali nationalism in East Pakistan and the same will happen 
in West Pakistan. 


Thus the notion that the issue of separate electorate is just 
‘a matter of choosing between two systems of election, ia fallaci- 
ous and decopt:ve. This, in fact, is a matter of life and dosth 
for the State of Pakistan. 

If we want to keep the two wings of the country joined 
togethor, the only course can be to keep the consciousness of 
Muslim nationhood alive and fresh and to further strengthen 
and foster it by establishing the Islamic system of life. And it 
is obvious that this necessitates the introduction of the system 
of separate electorate. 

But if, on the contrary, we are keen to tear the integrity of 
Pakistan into shreds, the introduction of joint electorate will 
definitely be an effective step in that direction. 


This will strengthen, in both the geographically distant 
wings of the State, the consciousness of territorial nationhood 
at the cost of Islamic fraternity. And, as this feeling will. grow 
in strength and intensity, Muslims of the two different areas 
who have nothing common except religion, will be driven 
farther and farther away from their own brother-in-faith and 
nearer to the people belonging to their own territory who have 
almost every factor common with each other except religion. 
The Case for Joint Electorate Considered 

Now let ua have a oursory glance at the arguments advanc- 
ed by the protagonists of joint electorate. 

Firstly, the claim that when the minority community is 
itself insistent on the introduction of joint electorate, there is 
no reason why the majority should shun it. Does this mean 
that Muslims are suffering from some sort of fear-complex, the 
fear of Hindu domination which is unfounded in view of the 
superior numerical strength of the Muslims ? 

Secondly, due to separate electorate we find a strong block 
of Hindu members in East Pakistan Legislative Assembly and 
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whenever there is an internal dissension in the ranks of Muslim 
members, they hold. the balance of power in their hands. 
Separate electorate will only prepetuate this unfortunate atate 
of affairs. 

Thirdly, the system of separate electorate will perpetuate 
the division of the country into separate nationalities, although 
the integrity, solidarity and progress of Pakistan are dependent 
upon tle consciousness belonging to one nation. 

Fourthly, if the two-nation theory is to hold good even 
after the establishment of Pakistan, the Hindus of Bengal may 
well say : ‘If you consider us a separate nation, then give us & 
separate national homeland.’ Will this ‘just’ and ‘fair’ demand 
be acceptable to us ¢ And if we turn down this demand, will 
we not be only demonstrating our moral bankruptcy as we have 
ourselves achieved our own homeland on this very ground 4 

The four arguments quoted above exhaust the entire stock 
of arguments of the protagonists of joint electorate, 

So far as the first argument is concerned, both the founds- 
tions on which it rests are extremely weak. It resta on two 
wrong assumptions: (1) that the Muslim majority of East 
Pakistan demands separate electorate out of fear-complex and 
(2) that the Hindu minority is exposing itself to a number of 
risks, inherent for it in the system of joint electorate, just out 
of love for the grester good of the country. 


We have already thrown light on the causes of Muslims’ 
insistence on separate electorate. As for the Hindus, their 
keenness for joint electorate is the outcome of their desire to 
fan the fire of Bongali nationaliem in Bengal, to sabotage the 
Muslims’ aspirations to make Pakistan an Islamic State and to 
put Pakistan along the road to secular democracy, and last, but 
not the least, to use Muslims from behind the scenes for the 
fulfilment of all their designs. 

The Hindus who were most influential in Bengal during the 
British rule. have realised the futility of the method of direct 


1, See Appendix V-Editor, 
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and open work. Now they want to sit behind the screen and 
pull wires. They know that those Muslims who are elected with 
the backing of Hindus will be far more useful and effective for 
the achievement of their aims than the Hindus themselves. 

These are the reasons which have prompted them to come 
out with this atunt of joint electorate and therein lies a formid- 
able danger to Pakistan. 

The second argument has no weight unless we presume 
that the unity among the Hindus of Bengal and dissensions in 
the ranks of Muslims will persist as a permanent featuro of 
Bengali politics. Will those of our Muslim brethren who aro 
ao vociferous in their demand for joint electorate, let us know 
as to why this state of affairs should continue to persist in the 
fature ¢ 

‘As for the third argument, we have already dealt with it : 
earlier in this article. 

With reference to the last argument, we have to point out 
that had there been any considerable area in Bengal which 


could be made the national home of Hindus, it would have 
already gone to the share of India at the time of partition. 


Now there is no area which the Hindus may legitimately 
demand, If the members of a community are in a majority in 
eome small town or sub-district, can any sane person demand, 
on this basis, that community ! 

This brief discussion brings us to the conclusion that joint 
electorate is totally opposed to the needs of our country and 
our people and the system of separate electorate alone is in 
consonance with the ideology and needs of Pakistan. 


Chapter 10 


Some Constitutional Proposals 


(Sub mitted to the First Constituent Assembly of Pakistan) 


In 1952, Constitution-making entered its most 
crucial stage. The various Sub-Committees had finalis- 
ed their reports and the blue-print of the Constitution 
was being given the last touches. 

At that moment, Maulana Maududi put forward 
some very concrete and elaborate Constitutional pro- 
posals. These proposals were drafted in August 1952 
and were submitted to tho first Constituent Assembly 
of Pakistan. This is a very. important essay and 
throws. a flood of light on the contents of the Con- _ 
stitution which the Islam-loving people demand for 
Pakistan. An idea of the detailed provisions of an 
Islamic Constitution can be had by s thorough study 
of this article.— Zdétor. 


SOME CONSTITUTIONAL PROPOSALS 


A’ the very outset, we wish to declare in the closrest possi- 

ble terms that our first and foremost concern is to 
make Pakietan a truly Islamio State, For this purpose, either the 
mere insertion of the Objectives Resolution in the Preamble of 
the Constitution, nor the inolusion of an article in the Directivo 
Principles to the effect that no legislation will be made against 
the Qur’in and the Sunnah, nor even the formation of a Com- 
mittee of ‘Ulama for conaultative purpose (but not having a 
final voice) in case of disagreement as to whether particular law ° 
is or is not against the Qur’dn and the Sunnah, will serve that 
purpose. F 

This purpose cannot be achieved unless a provision is made 
in the body of the Constitution itself that no legislature, Central 
or Provincial, shall have the power to enact any law which 
conflict with the teachings of the Qur’in and the Sunnah. 
Moreover, there should be » specific provision in the Constitu- 
tion that every citizen will have the right to challenge in the 
Supreme Court any law passed by a legislature on the ground of 
its being repugnant to the teachings of the-Qur’dn and the 
Sunnah and therefore ultra vires of the Constitution. 

In addition to\ghese provisions in the body of the Consti- 
tution, the following should be included as the Directive 
principles ; 

(1) All the existing Iaw of the ‘land shall be broyght. in 
conformity with the Islamic Shari‘ah with a prescrib- 
ed period which shall not exceed 10 years in any 
case, 

(2) Moral training in accrodance with the Islsmio principles 
and standards of conduct shall be made compulsory for 
all services: Centra), Provincial, Military and Civil 
and all that is not in tane with the Islamic teachings 
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and the teneta of Islamic ethics should be strictly 
excluded from that training ; 

{3) All the departments of the State shall provide for their 
Muslim personnel every facility nesessary for tho 
observance of the gbligations prescribed by Islam and 
all the hindrances in this respect shal! be banished root 
and branch ; , 

(4) The Government shall eatablish and promote all that 
in good according to Islam and suppress and eradicate 
all that is evil according to it and the policy of the 
State and its execution by the Government in its 
various spheres of activity shall be moulded and man- 
aged in a way that fully conforms to the Islamic way 
of life, both in letter and in spirit ; 

(5) ‘The system of education shall be go reformed a8 to 
enable the Muslims to get their moral and intellectual 
training in strict accordance with tho Islamic ideology 
and al] that is against that ideology shall be eliminated 
therefrom ; 


a”. (8) The Government shall complete, within a prescribed 
time-limit, not exceeding 10 years, all the necessary 
arrangements for taking over legal responsibility to. 
provide every needy citizen with the basic necessities 
of life, viz., food, olothing, housing, medical aid and 
education. 


Fundamental Rights 

The Constitution of an Islamio State must guarentee fanda- 
mental rights to all citizens. In this connection, we regret to 
note that the report on fundamental rights prepared by the 
Fundamental Rights Committee and passed by.the Constituent 
Aasembly in 1950, was a gross and flagrant violation of Islamic 
tenets and olearly betrayed the evil designs of those who hold 
the reina of powers, If the membera of the Constituent 
Assembly still-continue to adopt the same attitude towards 
these rights, it will not augur well for anybody in this country. 
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In order to gain the real co-operation and good-will of the 
people and to make Pakistan s really peaceful and prosperous 
State all the citizena must be guaranteed—of course, within the 
limits of law—the following fundamental rights -— 

(a) Protection of life, honour and property ; 

(b) Freedom of thought, expression, belief and worship : 

(c) Freedom of movement throughout the country ; 

(2) Freedom of assembly and association; 

(2) Freedom of adopting any profession or occupation and 

the right to own, acquire and dispose of property ; and 

(f). Equality of opportunity in all walks of life and equal 

right of benefiting from all public instructions. 

In addition to these rights, the. Constitution should further 
guarantee that : 

“No citizen of the State shall be deprived of the fun- 
damental rights without his guilt being judicially establish- 
ed in an open court of law according to the common law of 
the land”. 

Without this guarantee nobody can feel secure against tho 
high-handedness of the executive and the feeling of constant 
insecurity cannot but breed discontent and even hatred. against 
the Government itself. This, in ita turn, will be most dangerous 
and harmful for the largest interest of national solidarity and 
sincere co-operation between the Government and the people. 
We, therefore, have no hesitation in declaring that if our 
Constitution-makers try to take away or abridge or: limit these 
Tights, they will be guilty of causing discontent and disruption 
in the country and it will be an unpardonable act of perfidy, on 
their part, towards the people and the State of Pakistan. 
Preventive Dentention 

As for the reservation of the power of ‘preventive doten- 
tion” for the executive, we opposed this when the Basic Princi- 
ples Committee's Report was published in 1950.1 We still stiok 
to that position and are definitely of the opinion that these 
powers, in the form in which they were proposed in the Report, 


|. Abul A‘la Maududi, Dastoori Sifariehat par Tangeod, Lahore, 1950, 
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are a complete violation not only of Islamic Jurisprudence but 
also of the fnndamental principles and common notion of justice. 
Anyhow, if the Constitution-makers of this country insist on 
the power of preventive detention being granted to the Execu- 
tive, they should not-do so without the following provisions :— 


(1) Every law (whether an Act or an Ordinance) enacted 
under the powers of preventive detention must clearly 
define the offences that it seeks to prevent ; 

(2) Every person arrested under this law must be produc- 
ed before a court of law and a definite charge brought 
against him ; 

(3) The Executive should not be given the privilege of 
withholding any piece of evidence considered essential 
by the court for giving its decision on the charges made. 
Mere satisfaction of the Executive should in no case be 
@ ground sufficient for the detention of 4 citizen. 
Only a court of law, if satisfied as to the guilt of a 
person, should have the power to order detention ; 

(4) The person so accused must be afforded every reason- 
able facility and opportunity to prove his innocence ; 


(5) A court of law and not the Executive should have the 
right to decide the period of detention ; 


(6) No extension of the period of detention should be 
allowed. 

In this connection one is impelled to say that it is most 
eruel to detain a person for consecutive periods of six months ; 
his detention being extended after overy term by another term 
on the very day on which he and his near and dear ones expect 
his release, This revengeful method is so mean that no gentie- 
man could have invented it. If some member of the Consti- 
tuent Assembly do not reslise its meanness today, a time might 
come when they themsclves may learn it through. personal 
experience. Moreover, the way that the term ‘‘emergency” has 
been exploited by our ralerg in the past few years of indepen- 
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dence, constrains us to urge in the strongest possible terms 
‘hat the Executive should in no ciroumatances be allowed to 
possess the power of suspending either the fundamental righta 
or the writ of Habeas Corpue. The maximum allowance that 
can be made in this respect is that in case of actual war, 
rebellious persons who are charged with high treason, conspi- 
racy against the State or armed revolt may be tried in camera. 
But the power of detention without judicial trial or of suspen- 
sion. of fundamental righte or of the writ of Habeas Corpus, 
should in no case be granted to the Exeoutive. And let it be 
known at this very moment that if any such attempt ia made 
in our Constitution we are determined to resist it with all the 
force at our command. 


The only excuse advanced by or on behalf of the rulers of 
the country in favour of these powers is, that if ‘‘saboteurs” 
and ‘‘disruptionists” and ‘‘spies” and “agents of the enemy” 
are tried in open courts, the state-secrets which Government 
intends to guard through their arreat and detention, will be- 
come known to the enemy and this would defeat the very pur- 
pose for which auch action is taken. The hollowness of this 
argument can be exposed by a cursory look at the list and the 
type of people so far arrested and detained under these powers, 
Moreover, even leaving aside this aspect of the matter and 
taking the argument at its face value, the following two 
pertinent questions remain unanswered :— 


(1) I€ state-secrets do not become known to the enemy 
while they are in the knowledge of the police, the 
C.LD, and the Home Department, why does the 

Government apprehend that they will leak out as soon 
as they come within the knowledge of our Courts ? 

(2) Does the Government mean to imply that the person- 
nel at present presiding over the courts of Pakistan 
consists mostly of spies or agents of the enemies and 
thay are so keen to transmit the secrets of the State 
to them? Are the judges and magiatrates of Pakistan 
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really leas reliable, in the eyes of the Government than 
the personnel of the police and the C.LD. ¢ 


Todiciary 
It is the independence and impartiality of the judiciary 

which ensures the internal peace of a country and the tranquil. 
lity of its people. No amount of rights and privileges written 
in the Constitution can give jhe people any satisfaction if the 
courts, owing to. the interference of the people in power are 
not free to administer unfettered justice. As the very existence 
of State depends on the contentment of its people, the 
following provisions must be specifically made in the Conatitu- 
tion :— 

(1) The Judiciary shall be completely independent of the 
Executive. A meximum time-limit, say s couple of 
years, may be fixed for implementing this separation ; 

{2) All the subordinate courts shall be under the High 

Court both judicially and administratively. The sp- 

pointment, dismissal, suspension, promotion, demotion 

and transfer of the judges and other officers of the 
lower courts and the magistrates shall be completely 
in the hands of the High Court ; 

‘The courts shall have unlimited powers to summon 

every kind of evidence which they consider necessary 

for the administration of justice. Not even the 

Government shall have the privilege to withhold any 

evidence required by s Court of Law ; 

(4) Neither the legislature nor the Government nor the 
Head of the State should have the power to compel 
any law-court'to try any case in camera, The holding 
of a trial openly or én camera should be left to the 
discretion of the courts themselves ; 

(5) All matters requiring adjudication shall -be heard by 
common courts of the country even though the 
Government, its Ministers, or its officials are involved. 
Moreover, neither the Central nor the Provinial 
Governments nor their legislatures shall have the 


(t) 
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power to. constitute special tribunsls for any matter 
requiring adjudication. Such s power should vest in 
the Supreme Court and the High Courts which shall 

. make uae of it if they deem it necessary. Election 
Tribunals, too, if’ and when necessary, shuld be 
constituted and appointed by the Supreme Court ur a 
High Court ; 

(6) The Supreme Court of Pakiatan shall have the inherent 
and original jurisdiction to entertain and decide cases 
challenging the validity of the legislation enacted by 
the Head of the State or the Central or Provincial 
Legislatures, if such legislation ia considered to pe in 
contravention of the letter or the spirit of the Consti- 
tution ; 


(7) All legal protections against exits that had been grant- 


ed by the former British Government to ita employees, 
should be withdrawn én foto and the citizens ahould be 
granted the right to use the Government employees 
without any Jet or hindrance. It should not be for- 
gotten that our former alien rulers had resorted to 
this method of protecting their employees in order to 
overawe and auppress the ‘‘natives” ; 


(8) This should also be provided in the Constitution that 
no coirt shall have the power to try a case of its own 
contempt unless the contempt is of a general nature ; 


All Court-fees should be abolished through an article 
of the Constitution. Throughout their long history 
Muslims never dreamt of this method of converting the 
law-courts into “law-shops,” Asa matter of fact we 
are not aware of any other civilized Government under 
the sun except the former British Government of un- 
divided India which ever thought of making ita court 
a business concern. It will really be extremely dis- 
graceful on our part to retain this shamofal practice 
which negates the very conception of Islamio justice. 


(9) 
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Election and Legislatures 


It isa traism that the very existence of a democratic 
aystem depends on the nature of elections and the constitution 
and powers of the legislatures. A demooratic system can never 
develop and flourish on healthy lines if elections are not held 
in « fair manner and the constitution of the legislatures is not 
just and equitable and their powers are not so limited as to 
Prevent them from impairing the freedom and impartiality of 
elections. 


To onsure this the following things should be incorporated 
in the Constitution :— r 


(1) In addition to the various constitutional 
qualifications for the membership of a leg 
the mental and moral qualifications prescribed by the 
Qur’in and the Sunnah for holding such offices should 
also be included among the Directive Principles. The 
Head of the State shoutd, on the eve of elections, draw 
special attention of the voters to these qualifications, 
give them the widest publicity through the radio and 
the preas and devise ways and means of ensuring that 
these instructions are actually observed ; 

(2) Self-candidature should be abolished and made a 
disqualification for the membership of an Assembly. 
We urge its abolition on the ground that it is against 
the Shari'ah. The experience of elections has also 
brought vividly to the surface the evils of this practice. 
The self-seekers who come forward as candidates have 
demoralized, to the very core, the whole of our politi- 
eal and social life ; 

(3) The rule of ‘unopposed elections’ should be stopped 
forthwith, because it is against commonsense and has 
also been responsible for many malpractices in the 
elections. ‘In all such cases the votes must be cast 
“for” and “‘against” the ‘‘oandidate” onthe basis of 
“tyes” and “rio”. In the case of the ‘‘no’s” being in 
the majority, it is far better that the constituency 
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remains unrepresented instead of being represented by 
one who does not represent it ; 

(4) No legislature should have the powers to make any 
such rules or laws concerning elections which may, in 
any way, imapsir the free and impartisl holding of 
elections or favour any particular party or partios as 
against others ; 

(5) The department or the commission responsible for the 
conduct of elections should be duly-bound to conduct 
them with complete impartiality. Every citizen should 
have the right to challenge, in a law-court, the’ impar- 
tiality and fairness of elections as a whole or in any 
one of more constituencies and to have it set aside if 
he is able to prove and culpable negligence, dishonesty 
or partiality therein ; 

(6) The right of vote given to women should be qualified, 
at least for the present, by a» certain standard of 

* education. Experience has shown that adult franchise 
for women under the prevailing conditions has proved 
unsuitable for them and harmful to the welfare of the 
country ; 

(7) As regards the election of women to the legislative 
assemblies, it is sbsolutely sgainst the spirit and 
precepts of Islam, and is nothing more than a blind 
imitation of the West. According to Islam, active 
politics and administration are not the field of activity 
of the womenfolk. It falls under the men’s sphere of 
responsibilities. The proper method of solving this 
problem is to constitute a separate Assembly whose 
membership should be confined to women only—all of 
them elected by female voters. The main function 
of this Assembly should be to look after the special 
affairs of the women such as female education, female 
hospitale, ete. Of course, it should have the fuli right 
to criticise matters relating to the general welare of 
the country. Moreover, this Assembly must be con- 
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sulted by the legislature on all matters that concern 
the welfare of women ; 

(8) The formation of parties and cliques within the Legis- 
lative Assemblies should be constitutionally probibit- 
ed. Various parties in the country may take part in 
tho olection as parties for sending to the Assemblies 
the most suitable members in their opinion but after 
the election the members of the Assombly should owe 
allegiance solely to the STATE, its CONSTITUTION, 
and the entire NATION, and should vote and act 
according to the dictates of their own conscience ; 

(9) If dismissed Government servants are to be disqualified 
for elections on the ground of misconduct, the erm 
“miscondast” should be defined. 


The Qadiant Problem 


We demand with all the force at our command that, along 
with other non-Muslim groups, the Qadianis should be included 
in the schedule of minorities having the right to elect their own 
representatives, by the method of separate electorates, for the 
seats fixed in proportion to their population. The entire Muslim 
mélat is unanimous on the point that the Qadianis are a separate 
Ummah and the Muslims of all shades of opinion with the 
exception of a few Westernised people who attach no impor- 
tance to religion, have already declared this from the press and 
the platform. Under these ciroumstatoes, if the Constitueiit 
Assembly insists on maintaining the status quo of the pre- 
pertition days and troats the Qadianis ass part of the Muslim 
nation in the future constitution of Pakistan, this will imply 
abuse of the trust it holds on behalf of the nation.1 The 
Qadianis themselves have taken the stand which makes them a 
separate Ummah. For, according to their declared religious 


1. It may be mentioned here that before partition, the Qadianis them. 
selves demanded from the British Government that they should. be 
declared a minority and given soparato soats in the Assembly— 
Editor, 
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peliefs,and creed :— 

(1) Ail those Muslims who do not accept Mirza Ghulam 
Abmad as a prophet of God, are ‘‘Kafirs” ; 

(2) A Qadiani is prohibited from giving his ‘daughter in 
marriage toa Muslim; 

(8) ‘They are prohibited from joining the congrogational 
prayers led by a. Muslim Imam ; and 

(4) They do not and cannot attend even the funeral 
prayers offered for » Muslim.! 


In brief, their new “prophet” has raised a wall betweon 
them and the Muslims, so much so that nothing which could 
unite them—neither the religious belief nor its practice (¢.9., 
prayors eto.) nor the social relations—has been left unaffected. 
And the matter does not stop here, They have actually organiz- 
ed themselves as a separate and paralle] Ummah, which has been 
in conflict with the Muslims in every walk of life for the last 
fifty years, If, in apite of all this, they are not prepared to be 
declared as & separate Ummah it is because they wish to retain 
all the benefits they are deriving a a section of the Muslim 
nation side by side with those which their organization as o 
separate Ummah gives them. We do not expect that the 
Constituent Assembly will become a party to thia fraud which 
is being perpetrated on the Muslima of this country.* 


Powers of the Executive and the Herd of the State 


- Another matter of fundamental importance from the consti- 
tutional point of view is that of the powers of the Exeoutive 
and of the Head of the State, because even the longest list of 
fundamental rights and privileges and the best of constitutions 
can be set at naught by an unfettered Executive or Head of the 


1, It is common knowledge that « Qadiani Central Minister in apite of 
being present at the spot, did not join the funeral prayers even of the 
Quaid-s-Azam.— Editor. 

2, Fora fuller appreciation of the problem see Abul A‘la Maududi: The 
Qudiuni Problem, Yslamio Publications Ltd., Labure, 


at 
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State. In 1080, when the first Basic Principles Committee 
Report was published, we had pointed ont that it had commit- 
ted # blunder in granting unlimited powers to the Executive 
and to the Head of the State. Wedo not. know whether tho 
Committee has now realised the horrible consequences of its 
proposals. As a precautionary measure, therefore, we submit 
the following proposals to serve as safeguards :— 
(1) The Head of the State should in no circumstances be 
. given the power to suspend the Constitution. The 


(2) 


countries which committed the folly of giving euch 
powers have generally landed themselves in trouble 
and ‘therefore it cannot be expected to bring any 
good to Pakistan. The utmost that can be conceded 
in this reapeot is that in times of grave emergency ho 
may be empowered to suspend the Constitution, at 
the most in a province and for a specified period, The 
absolute power of suspension of the entire Constitution 
inevitably leads to dictatorship.- 


Nobody in the State, not even its Head—and in no 
capacity, neither private nor public— should be above 
Jaw or beyond the jurisdiction of the courts of law. 
Moreover, the citizens should have the right freely to 
seok redress against every officer of the State (includ- 
ing its Head) for any injury caused by him in his 
official or private capacity. The argument generally 
advanced against this is that it will give rise to malici- 
ous and harassing litigation against the State officials 
and will hamper their work. But this argument carries 
little weight. Leaving aside the fact that this evil can 
be checked by adopting several legal means, the actual 
fact is that it is not the rulers but the ruled who are 
usually at the mercy of the other party. The right to 
sue any one for causing injury to 4 person is such an 
inherent and fundamental right of citizens in an Isla- 
mic State, that the Muslims and the Zimmie alike have 
enjoyed it not only against the Caliphs but against the 
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Holy Prophet himself. Thus no power can teke sway 
this right from the citizens of an Islamio State, 
{8) The Head of an Islamic State oannot be granted the 
unlimited power or prerogative of clemency. All that 
he may be permitted to do in this respect is that :— 
(a) he may grant pardon, in the interest of public 
good, for sentences awarded for political or admin- 
istrative offences ; and 

(b) he may change a death sentence into nome othey 
sentence, not, however, on the ground of clomenoy 
but on the real merits of scase. It would be 
advisable that a higher judicial committees be for- 
med to help and advise the Head of the State in 
such cases. 

Beyond this the Head of an Islamic State should have no 
powers, becauee he is there to uphold justice and not to undo it, 
Ass matter of fact clemency or mercy to proved criminal has no 
place in the Islamio conception of justice. Such powers were 
devised and assumed by despotic monarchs for asserting their 
“divine right’ and walimited powers over their subjects, 
Princely States 

The states that have acceded to Pakistan must be brought 
in lino with the provinces. We are not going to tolerate deapo- 
tic or semi-despotio powers of anybody in any form and any- 
where in the country. It must be specifically provided in the 
Constitution that the type and pattern of government and 
sdministration of the states shall be like that of the provinces. 
Amendment of the Constitution 

Two principles should be adopted in regard to the amend. 
mont of the Constitution :— 

{l) The amendment of auch parts of the Constitution as 
are of fundamental importance should be made se 
difficult ag possiblé, so that the real nature of the 
Constitution may remain intact ; 

(2) The amendment of the remaining parts of the Constity. 
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1 
tion should, on the other hand, be made oasy, so that 
it may be improved in the light of Practical oxperi- 
onoos whenever necessary. 

As to what is of fundamental importance and whet is not, 
can only be decided when the blue-print of the Constitution 
comes before us in its complete form. 


APPENDICES 


Appendix I 


Basic Principles of 
Islamic State 


Critics have often tried to play upon the myth” 
that there abound gross differences of opinion 
amongst the ‘Ulam of the various sects of the 
Mualims.as to the nature of the Islamio Constitu- 
tion and have asserted that, in the absence of 
unsnimous statement by them, the nature of the 
Islamic Constitution will remain “a riddle, wrap- 
ped in a mystery inside an enigma”. This myth 
was fully exploded when the challenge thrown by 
such critics was accepted by the ‘Ulama (Sunni and 
Shé‘ah both) and the thinkers of Pakistan. A Con- 
vention of the ‘Ulam representing all the schools 
of Islamic thought was held from 21st to 24th 
January, 1951, in Karachi, and it formulated the 
fundamental principles of the Islamic State. The 
Convention was attended by thirty-one ‘Ulamad 
and all their decisions were unanimous. Those 
basic principles of Islamio Stato are reproduced 
here in Appendix I.—Zditor. 


T 


BASIC PRINCIPLES OF ISLAMIC STATE 


HE Conatitution of an Islamic State should comprehend the 
following Basie Principles :— 
Ultimate Sovereignty over all Nature and all Law vests in 
Allah, the Lord of the universe, alone. 
The law of the land ahall be based on the Qur’én and the 
Sunnah, and no laf shall be enacted nor any administrative 
order issued, in contravention of the Qur’dn and the Sunnah. 
Eauplanatory Note: 
If there be any laws in force in the country which are 
in conflict with the Qur'an or the Sunnah, it would be 
necessary to lay down (in tho Constitution) thet such 
laws shall be gradually, within « specified period, re- 
poaled or amonded in conformity with the Isalmic Law. 
The State shall be based not on geographical, racial, lingu- 
ietic or any other materislistic concepts, but on the prinoi< 
ples and idoals of Islamic ideology. 
It shall be incumbent upon the State to uphold and estab- 
lish the Right (Ma‘ruf) and to suppross and eradicate the 
Wrong (Munkar) as presented in the Qur’in and the Sun- 
nah, to take all necessary measures for the revival and 
advancement of the oultural pattern of Islam, and to make 
provision, for Islamic education in accordance with the 
requirements of the various recognised schools of. Islamic 
thought. 


It shall be incumbent upon the State to strengthen the 
bonds of unity and brotherhood among the Muslims of the 
world and to inhibit the growth of all prejudicial tenden- 
cies based on distinctions of race or language or territory 
or any othor materialistic consideration and to preserve and 
strengthen the unity of the Millat al-Islamiah. 

Tt shall be the responsibility of the Government to guaran- 


9 


10, 


il, 


Basic Principles of Islamic State 333 


tee the basic necessities of life, é.c., food, elothing, housing, 
modical relief and education to all citizens without distinc- 
tion of race or religion, who might temporarily or perma- 
nently be inospable of earning their livelihood due to un- 
employment, sickness, or other reason. 


CITIZENS’ RIGHTS 
The citizens shall be entitled to all the rights conferred up- 


“on them by the Isamio Law é.¢., they shall be assured 


within the limits of the law, of full security of life, pro- 
perty and honour, freedom of religion and belief, freedom 
of worship, freedom of person, freedom of expression, free- 
dom of movement, freedom of association, freedom of 
occupation, equality of opportunity and the right to benefit 
from public services. 
No citizen shall, at any time, be deprived of those. rights, 
except under the law and none shall be awarded any 
punishment of any charge without being given full opport- 
unity of defence and without the decision of a court of law. 
The recognized Muslim schools of thought shall have, 
within the limita of the law, complete religious freedom. 
They shall have the right to impart religious instruction to 
their adherents and the freedom to propagate their views. 
Matters coming under the purview of Personal Law shall 
be administered in accordance with their respective codes 
of jurispradence (figh), and it wil! be desirable to make 
provision for the administration of such matters by judges 
(Qadis) belonging to their. respective schools of thought. 
The non-Muslim oitizens of the State shall have, within the 
limits of the law, complete freedom of religion and worship, 
mode of life, culture and religious education. They shall 
be entitled to have all their matters concerning Personal 
Law administered in accordance with their own religious 
code, usages and customs. 

All obligations assumed by the State, within the limits of 
the Shari'ah, towards tho non-Muslim citizens ahall be fully 
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honoured. They shall be entitled equally with the Muslim 
citizens . to the rights of citizenship as enunciated in para- 
graph 7 above. 

Tho Head of the State shall always bea male Muslim in 
whose piety, learning and soundness of judgment the people 
or their elected representatives have confidence. 

The responsibility for the administration of the State shall 
primarily ‘vest in the Head of the State although he may 
delegate any part of his powers to any individual or body. 


GOVERNANCE OF THE STATE 


The Head of the State shall function not in an autocratic 
put in a consultative (Shtra’t) manner,’ f.e,, he will dis-’ 
charge his duties in consultation with persons holding 
responsible positions in the Government and with the 
elected representatives of the people. 

The Head of the State shall have no right to suspend the 
Constitution wholly or partly or to run the administration 
without a Shura. 

The body empowered to elect the Head of the State shall 
alao have the power to remove him by a majority of votes. 

In respect of civic rights, the Head of the State shall be 
on the level of oquality with other Muslims and shall not 
be above the’ law, oo 

All citizens, whether members of the Government, officials 
or private persons, shall ba gubject to the same laws end 
the jurisdiction of the same courts. 

The Judiciary shall be separate from. and independent of 
the Executive, so that it-may not be influenced by the 
Executive in the discharge of its duties. 

he propagation and publicity of such views and ideolo- 
gies as are caloulated to undermine the basic principles and 
ideals on which tho Islamic State rests, shall be prohibited. 

The various zones or regions of the country shall be con- 
sidered administrative units of a single State. They shall 
not be racial, linguistic or tribal uoits but only adininistra- 
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tive areas which may be given such powers under the 
supremacy of the Centre as may be necessary for adminis- 
trative convenience. They shall not have the right to 
secede. 

No interpretation of the Constitution which ie in conflict 
with the provisions of the Qur’an or the Ea) shall be 
valid. 


NAMES OF THE ‘ULAMA PARTICIPATING IN 
THIS CONFERENCE 


Maulana Sayyid Suleman Nadvi (President of thie Con- 
ference). 

Maulana Sayyid Abul A‘la Maudidi, Amir Jamiet-e-Isiami, 
Pakistan. 

Maulana Mufti Muhammad Shafi, Member, Board of Ta‘li- 
mat-e-Islamia, Constituent Assembly of Pakistan. 

Maulana Mufti Ju‘far Husain, Majtahid, Member, Board of 
Ta‘limat-e-Islamia, Constituent Assembly of Pakistan. 
Prof. Abdul Khaliq, Member, Board of Ta‘limat-e-Islamia, 
Constituent Assembly of Pakistan. 

Maulana Muhammad Zafar Ahmad Ansari, Secretary, Board 
of Ta‘limat-o-Islamia, Constituent Assembly of Pakistan. 
Maulana Shams-ul-Hag Afghani, Minister, Religious Affairs, 
Kalat State. 

Maulana Ihtesham-ul-Hagq, Mohtamim, Dar-al-‘Uloom al- 
Islamia, Tando Allah Yar, Sind. 

Maulana Badr-e-Alam, Head of Hadith Department, Dar a)- 
‘Uloom al-Islamia, Tando Allah Yar, Sind. 


. Maulana Muhammad Yousaf Binnori, Shaikh al-Tafeir, 


Dar al-‘Uloom al-Islamia, Tando Allsh Yar, Sind. 


. Maulana Muhammad Abdul Hamid Qadri Badayuni, Presi- 


dent, Jamiat-‘Ulama-e-Pakistan, Sind. 

Maulana Muhammad Idris, Shaikh al-Jamia, Jamia Abba- 
sia, Bahawalpur. 

Maulana Khair Muhammad, Mohtamim, Madrasah Khair 
al-Madaria, Multan. 
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Maulans Mufti Mohammed Hasan, Moktamim, Medrash 
Ashrafia, Lahore. 

Pir Sahib Muhammed Amin al-Hesenat, Pir of Manki 
Sharif. 

Haji Khadim al-Islam Muhammad Amin, Khslife, Haji 
Tarang Zai, Peshawar District. 

Qadi Abdus Samad Sarbazi Qidi, Kalat State. 

Maulana Ather ‘Ali, Sadr Amil, Jamist al-‘Ulema-e-Islam, 
East Pakistan. 

Maulana Abu Je‘fer Muhammed Seleb, Amir, Jamiet 
Hizbullah, East Pakistan. 

Mavlana Raghib Absan, Vice-President, Jamiat al. 
*Ulama-e-Islam, East Pakistan. 

Maulans Mcahammed Habib-ur-Rehman, Vice-President, 
Jamiat ol-Mudarrasin, Sarsina Sharif, East Pakistan. 
Maulana Muhammad Ali Jullundari of Majlie-e-Abrar-o- 
Tslam, Pakistan. 

Maulana Seyyid Muhammed Da’id Ghazoavi, President, 
Jamiat Ahle-Hadith, West Pakistan. 

Maulana Mufti Hafiz Kifeyat Hussain, Mujtahid, Idarah-e- 
Alia Tahaffuz-e-Huquq-e-Shian-e-Pakistan. 

Maulana Muhammad Ismail, Nazim, Jamist Ahle-Hadith, 


- West Pakistan. 


Meulana Habibullah, Jamia Diniah Dar-al-Hide, Terhi, 
Khairpur Mire. 

Maulana Ahmad Ali, Amir, Anjuman Khuddam-al-Din, 
Lahore. 

Maulana Muhammad Sadiq, Mohtamim, Madrasah Mazher 
al-‘Uloom, Khaddah, Karaohi. 

Maulana Shams-ul-Haq Faridpuri, Sadr Mohtamim 
Madrassh Ashraf al-‘Uloom, Daces. 

Maulana Mufti Muhammad Sahibdad, Sind Madrasst-al- 
Islam, Karachi. 

Pir Sahib Muhammad Hashim Mujaddidi, Tando Sacended, 
Sind. 
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‘Ulama’s Amendments 
‘to the Basic Principles 
Committee's Report 


BASIC Principles Committee’s Report was publi- 
shed in December 1952 and a Convention of the 
‘Ulama* representing all schools of Islamic thou- 
ght coming from both the wings of the country was 
held in Karachi from 11th to 18th January, 1953. 
“Phe Convention formulated its amendments to the 
Nasimuddin Report unanimously.2 These amend- 
menta of the ‘Ulamd are a historic document and 
are indispensable for those who want to study 
the developments of Constitution-making in Pakis- 
tan. An ides of the constructive contribution of 
the ‘Ulama to Constitution-making oan be had 
from a comparative study of the original Nazimud- 
din Report, these amendments, the Muhammad 
Ali Report and the 1956 Conatitution, Similarly « 
careful comparative study of these amendment and — 


| All the ‘lama whose names sppear in Appendix I were invited to this 


convention and almost ail of them attended, so much so that the num- 
ber of ‘Ulama who participated in the Conveation, was 38 instead of 
al. 

‘There was only one point on which three delegates disagreed, Their 
views on this point arc appended et the ond of this appendix as 
Annexure No. 1. 
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the constitutional proposals presented by Maulana 
Maududi in Auguat 1952 (Chapter X) also reveals 
the part which Maududi has played in the making 
of the, mind of the intelligentsia of Pakistan on 
constitutional problems. 

These amendments also show that the ‘Ulama 
were not concerned merely with the apparently 
religious aspects of the Constitution, They gave 
concrete proposals for all the aspects of the Cona- 
titution and did not fall a prey to any, narrow- 
mindedness. The Islamic concept of religion is a 
wide one and the amendments reflect that the 
‘Ulama have upheld the real Islamio concept which 
does not admit of any separation between ‘the 
religious’ and ‘the secular.’—Zdifor. 


‘ULAMA’S AMENDMENTS 
‘ TO THE 
BASIC PRINCIPLES COMMITTEE’S REPORT 


(With Original Teat and Proposed One of Relevant Sections) 
Chapter II—DIRECTIVE , PRINCIPLES OF STATE POLICY 

2. The following should be the Directive Principles of 
State Policy. . 

Section 2, Clause (2), Sub-Clause (a) 

Facilities should be provided for them to understand what life 
in accordance with the-Holy Qur'an and the Sunnah means, and the 
teaching of the’ Holy Qur'an to the Muslims should be made 
compulsory. 

The text of this sub-clause of the Report londs itself to the 
meaning that, while keeping intact the foundations of the. sys- 
tem of education as obtaining during the British regime, the 
Government should endeavour to make the teaching of Holy 
Qur’in compulsory for Muslims and to prescribe a course of 
theology to enable them to know what life in accordance with 
the Holy Qur’én and Sunnah means. This provision would in 
no way prove effeotive in removing those evils of the existing 
system of edacation and training which have their roots in the 
van-Godly bases that form the bed-rook of the present system of 
education aud training. We, therefore, deom it necessary that 
the following words be substituted in place of the existing 
words of this Sub-Clause. 

“The teaching of the Holy Qur’dn and Islamiyat be made 
compulsory for every Mustim and the system of education be so 
reformed that it may enable the Muslims to mould their lives in 
accord with the Holy Qur'an and the Sunnah.” 


1, The original text of the Report is given in italiey apd the proposed 
cme in bold type Chapters, sections and clauses referred to-are those 
ot the Basic Principies Committee's Report, 
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Section 2, Clase (2), Sab-Clause (b) 
" Prohibition of drinking, gambling and prostitution in all their 
various forme. 

The recommendationa contained in this sub-clause of the 
Report are defective in two respects. Firatly, they prohibit 
only drinking and not the eale or manufacture of liquor and are 
even silent in regard to other intoxicants. Secondly, they do 
not fix any period for the eradication of the evils of drinking, 
gambling and prostitution. This lenda to an apprehension that 
these evils may continue for an indefinite period in the Islamic 
State of Pakistan. We, therefore, deem it essential that the 
following be substituted in place of the existing words :— 

‘‘Intoxicants, gambling and prostitution in all their varioes 
forms. be completely probibited through proper legislation within 
a maximum period of three years from the date of enforcement of 
the Constitution.” 

Section 2, Clause (4) 

Suitable steps should be taken for bringing the existing laws 
into conformity with the Islamic Principles, and for the codifiea- 
tion of such injunctions of the Holy Qur’dn and the Sunnah as can 
be given legislative effect. 

In this Clause, the authors of the Report have not prescrib- 
ed any period for bringing the existing laws of the land into 
conformity with the Holy Qur’an and the Sunnah ; henoe it is 
apprehended that the exiating un-Islamic laws might be allowed 
to remain in force for an indefinite period. This is intolerable 
and we, therefore, consider it necessary that this clause be 
amended to read as follows :— 

(a) “Suitable steps should be taken to bring the existing laws 
into conformity with the Holy Qar’dn and Sunnah within five 
years.”” 

(b) “Arrangements should be made-for the codification and 
enforcement of all such commandments and injunctions of the 
Holy Qur’dn and the Sunxch as are enforceable through legista- 
tion. Provided that laws regarding the personal matters uf 
Muslims should be made in the light of such interpretations of the 
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Holy Qur’an and the Sunnah as are held valid by the respective 
schools of thought among Muslims and the followers of one school 
of thought should not be bound to follow the interpretation of an- 
other, and that no such law should be made as may create obstruc- 
tion in the performance of its religious rituals and duties.” 


Section 2, Clause (6) 


The State should endeavour to secure basic neceasitice of life 
like food, clothing, education and medical relief for those citizens 
of Pakistan, irrespective of caste or creed, who are temporarily or 
permanently incapable of earning their livelihood due to unemploy- 
ment, infirmity, sickness or any other similar reason. 


The following wording in place of the present wordings of 
this olause would, in our opinion, be more appropriate. 


“The State should endeavour to secure basic necessities of life 
like food, clothing, housing, education and medical relief for al! 
citizens of Pakistan, irrespective of caste or creed, and particular- 
ly for those who are temporarily or permanently incapable of 
earning their livelihood on account of unemployment, infirmity or 
sickness or any other similar reason.’’ 


“Section 2, Clanse (7), Sub-Clanse (a) 

The economic policy of the State should be so directed as to 
secure an all-round well-being of the people irrespective of creed, 
race or colour and should be.so operated as— 


(a) to improve the standard or living of the common man ; 


In this Clause it has not been specified that the economio 
policy of the State should be based on the Islamic principles of 
social justice ; hence the following should be substituted in 
place of the existing words :—- 


“The economic policy of the State should be based on the 
Islamic principles of social justice. It should be so directed as to 
secure an all-round well-being of the people irrespective of creed, 
race or colour and should be so operated...... 
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Section 2, Clause (7), Sub-Claase (c) 

To ensure equitable adjustment of the rights of labour and the 
peasantry in order to prevent their exploitation. 

In this Clause, although the existing phraseology, i.2., ‘the 
righte of labour and the peasantry” lends itself to quite a wide 
interpretation, the question of compensation to the labour and 
peasantry being of great significance its separate treatment and 
exposition is essential, The standard of the compensation 
should be 80 fixed as to enable them to meet their basio require- 
ments of life. We, therefore, are of the opinion that the sub- 
eleuse should as under : 

“An equitable standard of the rights and compensation of the 
labour and peasantry be laid down to ensure that they are not 
deprived of their necessities of life or exploited.” 

Section 2, Clause (10) 

The State should endeavour to discourage amonget the Muslims 
of Pakistan parochial, tribal, racial and other similar un-Islamic 
feelings and inculcate in them the spirit to keep foremost in their 
minds the fundamental unity and solidarity of the Millat and the 
requirements of the ideology and the mission for implementation of 
which Pakistan came into being. 

In this Clause the present wording of the Report is dofeo- 
tive particularly in so far as there is no mention of linguistic 
Prejudices, We, therefore, think that the following should be 
substituted in its place :—- 

“The State should discourage amongst the Muslims of Pakis- 
tan, the geographical, tribal, racial and linguistic and other 
similar un-Islamic feelings and inculcate in them the spirit to 
keep foremost in their minds the fundamental unity, integrity and 
solidarity of Millat-i-islamia and the requirements of the ideology 
and the mission for the implementation of which Pakistan came 
into existence.”” 

Additions : 

Besid.s the above amendments, we deem it necessary that. 
the following additions be also made in the Directive Principles 
of the State Policy : 
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Section 2, Sub-Clause (f) 


“‘Proper and effective arrangements should be made for the 
Promotion of Islamic learning and culture.’? 


Clause 7, Sub-Clause (d) 


“The difference in the pay of high and low employees of the 
State should be brought to an equitable level.’* 
New Clause 


(a) The State should ensure that in the section, appoinment 
and promotion of Muslim candidates and employees, Islamic 
character and observance of the tenets of Islam are given due con- 
sideration along with ability, efficiency and other relevant factors, 

(b) ‘In the training of the Muslim employees of the State 
whether civil or military, special arrangements for their moral 
and religious training and education. should be made, so that the 
moral standard of the State employces of Pakistan, as also their 
Standard of efficiency, be high enough.” 

(c) ‘All facilities should be provided to the Muslim em. 
Ployees of the State for carrying out their religious duties and 
observing the tenets of Islam "” 


New Clause 

“The propagation of atheism and infidelity and the insulting 
or ridiculing of the Holy Qur’an or the Sunnah should be pro- 
hibited through legisiation.”’ 
Chapter I1I—PROCEDURE FOR PREVENTING LEGISLA- 


TION REPUGNANT TO THE QuUR’AN AND 
THE SUNNAR, + 
Section 3 
No legislature should enact any law which is repugnant to the 
Holy Qur'an and the Sunnah. 
It is not enough to provide ouly in a negative manner that 
no law should be enacted which ia Tepugnant to the Qur’an and 
the Sunnah, What is required is that it should be laid down 
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5 & matter of principle that the dictates and directives of the 
Qur’in and the Sunnah should be the chief sonrce of legislation 
in this State. Therefore the following should be added at the 
end of this section :— 


“tand the Qur'an and the Sunnah be the chief source of the 
law of the land,” 


Sections 4, 5, 6 and 8 
4. No objection on the ground that a legislation is in contraven- 
tion of the provisions of paragraph 3 should be taken except in 
the Legislature concerned and in the manner provided for in 
the next two succeeding paragraphs. 
5. (1) The Head of the State should constitute, for a period of 
Jive years, @ Board consisting of not more than five persons 
well veraed in Islamic Lawa, . 

{2) When a Bill is discussed in a House of the Federal Legis- 
lature, if any Muslim member raises an objection, at any 
stage of the discussion, that the Bill or any provision 
thereof ts in contravention of the provions of paragraph 3, 
the Chairman of the House should record that objection. 

(3) If the Bill to which reference has been made in sub-para- 
graph (2) of this paragraph comes up for discussion before 
the other House of the Federal Legislature the Chairman 
of the House should inform the House of any objection 
taken in the House in which the Bill hae been initiated. 

(4) When a Bill ie finally pacsed by the Federal Legishature 
the authority concerned should forward the Bill together 
with any objection, taken in either or both the Houses of 
the Federal Legislature, to the Head of the State for 
assent. 

(5) The Head of the Sigte should consult the Board to ascer- 
tain whether the Bill of any provision thereof to which 
objection has been taken, is in contravention of the pro- 
visions of paragraph 3. The Board should send their 
views to the Head of the State within seven days of the 
receipt of such reference. 
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(6) If a difference of opinion arises amongst the membere of 
the Board the Head of the State should give his assent to 
the Bill or withhold his assent therefrom. 


(7) If the Board is unanimously of the opinion that the Bill 
or any provision thereof is in. contravention of the provi- 
sions of paragraph 3, the Head of the State, should return 
the Bill to a joint sitting of the two Houses of the Federal 
Legislature together with the views of the Board and a 
message that the Bill or any provision to which objection 
has been iaken should be reconsidered on the lines sugge- 
ated in the message. 


(8) (a) If the Federal Legislature amends the Bill on the lines 
suggested by the Head of the State in his message, the 
authority concerned should forward the Billto th 
Head of the State for his assent, 

(b) If the objection és to the whole of the Bill it should 
not be deemed to have been passed unicss it is passed 
by the majority of the members present and voting 
which should include the majority of the Muslim 

é members present and. voting. 

(c) If the objection is to certain provisions of the Bill, 
amendments in respect of such provisions should not 
be deemed to have been passed unless passed by the 
majority of the members present and voting which 
should include the majerity of the Muslim members 
present and voting. 


(9). When the points raised in the message are dispoeed of in 
the manner preacribed in sub-paragraph (8) above, the 
Bill, unless it ie withdrawn by the leave of the House, 
should be resubmitted to the Head of the State for his 
assent and it should be assented to by the Head of the 
State, 
6. (1) The Head of the Unit should constitute, for a period of 
five years, a Board consisting of not more than five per- 
sons wel} veraeg ix Islamic Laws. 
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(2) When.a Bill is discussed in the Legielature of the Unit, 


if any Muslim member raises an objection, at any stage 
of the discussion, that the Bill or any provision thereof te 
in contravention of the provisions of paragraph 3, the 
Chairman of the Legislature concerned should record that 


. objection and when the Bill is finally passed by the 


(3) 


{4) 


authority concerned ehould forward the Bilt together with 
any objection taken in the Legislature to the Head of the 
Unit for assent, , 

The Head of the Unit should conault the Board to ascer- 
tain whether the Bill or any provision thereof to which 
objection has been taken is in contravention of the provis- 
ions of paragraph 3. The Board should send their views 
to the Head of the Dnit within seven days of the receipt of 
auch reference. 

If a difference of opinion arises amongat the members of 
the Board, the Head of the Unit should give assent to the 
Bill or withhold his assent therefrom or may reserve the 
Bill for the consideration of the Head of the State. 


(5) If the Board ja unanimous of the opinion that the Billor 


any provision thereof is in contravention of the provisions 
of pragraph 3, the Head of the Unit should return the Bill 
to the Legislature of the Unit together with the views of 
the Board and a message that the Bill or any provision to 
which objection has been taken should be reconsidered on 
the lines suggested in the message. 


(8) (a) Ifthe Legislature of the Unit amends the Bill on the 


lines suggested by the Head of the Unit in his message 
the authority concerned should forward the Bill to the 
Head of the Unit for his consent, 

(b) If the objection és to the whole of the Bill it should 
not be deemed to have been passed unless it is passed 
by the majority of the members present and voting 
which should include the majority of the Muslim 
members present and voting. 
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{c) If the objection is to certain provisions of the Bill, 
amendments in respect of such provisions should not 
be deemed to have been passed wnlese passed by the 
majority of the members present and voting, which 
should include the majority of the Muslim membera 
present and voting. 

™ When the pointe raised in the message are disposed of in 
the manner prescribed in sub-paragraph (6) above, the 
Bill unleas it is withdrawn by the leave of the House, 
should be resubmitted to the Head of the Unite for Ai 
assent and it should be assented to by the Head of the 
Unit or he may reserve it for the consideration of the 
Head of the State. 

(8) The provisions of this chapter relating to assent should 
have effect notwithstanding anything to the contrary 
relating to assent to Bill in other parts of the Constitution, 

The device of setting up 6 Board of ‘Ulama, as proposed in 

thia section, to avoid legislation repugnant to the Qur’dn and 
the Sunnah, far from being reasonable or effective is likey to 
prove a source of many a new evil. We fail to understand why 
the very same method which haa been adopted to check legiala- 
tion in contravention of the various provisions of the constitu- 
tion, é.c., empowering the Supreme Court to interpret constitu- 

tion should not be adopted in regard to the provisions of 
Section 3 as well. Of course, for the duration of such period as 
may be required to produce judges fully conversant with the 
Qur’dn and the Sunnah, in keeping with the new constitutional 
requirements, some transitional provision should be made to 
ensure correct interpretation of the Qur’dn and the Sunnah, for 
purposes of the provisions of Section 3. Therefere we demand 
that Sections 4 to 6 as well as Section 8 related therewith be 
deleted altogether and the following be substituted in their 
place : 

1. To deal with constitutional objections raised under 

Section 3 against laws enacted by a legislature or other issues 
concerning interpretation of constitution in this behalf, there 
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should be appeinted five ‘Ulamd in the Supreme Court who, along | 
with some judge to be nominated for the purpose by the Head of 
the State in consideration of his ‘iadayyun and tagwa’ and his 
knowledge of Islamic law and learning, should decide whether or 
not the law in dispute is in conformity, with the Qur’an and the 
Sunnah. , 

2. The appointment of the above-mentioned ‘Ulamd should 
be made in the same manner as has been proposed in the Basic 
Frinciples Committee's Report in regard to the jndges of the 
Supreme Coart. 

3. Only such ‘Alim should be qualified for appointment to 

. this office as + 

(a) has worked in some religious institution as @ Mofti 
for a minimum period of 10 years ; or 

(b) has been an accepted Mufti in some arer for a mini- 
mam period of 1Qypears ; or 

(ce) has worked as a Qadi in some duly established 
Mahakama-e-Qada ; or 

(d) has been a teacher of Tafsir, Hadith or Figh insome 
religious institution. 

Section 7 s 

The provision of this chapter should not apply to Money 
Billa, 

We wore extremely surprised to see this section of the 
Report and to note that the very persons who have accepted in 
Section 3 the principle that no Jaw should pe enacted which ia 
repugnant to the Qur’dn and the Sunnah should have stipalated 
that the dictates of the Qur’dn and the Sunnah would be in- 
operative in regard to the financial matters of the State. If 
the State accepts the supremacy of the dictetes and command- 
ments of Allah and His Prophet, os is evident from the wording : 


1, Three of the participants of the Convention disagreed on this point. 
Their view-point is appended at the end of these Amendments os 
Annexure No, 1. 
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of Section 3, there is no reason why the financial matters of the 
State should be placed beyond the jurisdiction of AJlah and His 
Prophet. Islam is the best guide for us in all matters. It is so in 
the case of financial problems too. We are not at all prepared 
to accept a clear vote of no-confidence against Islam in one of 
the Sections of our Constitution, - 

However, wo do concede that for some time to come there 
might be some practical difficulties in adjusting the financial 
matters of the State according to the principles of Islam and for 
that it would suffice to provide that the provision of Section 3 
should apply to money bills only after the expiration of a 
period of 5 years. Therefore, the prosent wordings of Section 7 
of Chapter 3 should be substituted by the following : 

“The provisions of this chapter should apply to money bills 
after the expiry of 5 years from the date of enforcement of the 


Constitution.” 
Part II 
THE FEDERATION AND ITS TERRITORIES 


Section 9 (1) 

The name of the State should be Pakistan which should be a 
Federation, of the Provinces including Baluchistan, the Capital of 
Federation, such States as hove acceded or may accede to the 
Federation and such other areas as formed part of Pakistan 
immediately before the commencement i of the Constitution or may 
hereafter be included in tt. = 

In Clauso (1) of this section, ‘Pakistan’ has bee! . proposed 
to be the name of the State. In our opinion this ™ not enough 
and the name should be Islamic Republic of Pakistan. 

Tho presence of non-Muslim communities in Pakistan 
cannot be put forth as a valid objection against this name be- 
cause if the presence of innumerable non-socialists in Russia 
does not prevent its being named ‘Union of Soviet Socialists 
Republics’ why should it stand in the way of Pakistan being 
called an Islamic Republic 1 Tho appellation of Islamic Repub- 
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lic ia just to indicate that it is a Republic which is based on the 
principles of Islam—something which has already been specified 
in the Objectives Resolution, and Section 3 of the Report too 
leads to the same conclusion. 

Apart from this, the following additions should sins be 
made in this section. After Clause (}), the following Clause 
should be added : 

2. “The various zones or regions of the country sball be 
considered as administrative Units of a single State. They shall 
not he racial, linguistic or’ tribal units but only administrative 
areas which may be given such powers under the supremacy of the 
Centre as may be necessary for administrative convenience. 

3. The Units of the State shall not have the right to secede.”” 

Existing Clause (2) would thus be renumbered as (4). 


Part Ill 


THE FEDERATION 
Chapter I-THE EXECUTIVE 
Section 23, Clause (2) 

Appointment of the Election Commission and lection Tri- 
‘bunals. 

The power to appoint Election Tribunals has been categoris- 
ed with powers which are to be exercised by the Head of the 
State in his discretion. In our opinion this is not proper. The 
maintenance of justice and fairness in elections is of immense 
significance to the oxistenge of our State and like other matters 
requiring justice, this too should be entrusted to the Judiciary 
end kept immune from the interference of the Executive. 
Therofore the words ‘and Election Tribunals’ occurring in this 
Clause should be deleted. 

Our alternative proposal in this behelf is to be found in 
the chapter relating to elections in Part XII. 

Section 28, Ciauses 2 and 3 

(2) The Prime Minister who, for a periol of six cousccutive 

months. is not a member rf the House of the People should at the 
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expiration of that period cease to be the Prime Minister, 

(3) Provision should be mace for appointing as Minister a 
person who is not a member of either House: provided that a person 
should cease to be a Miniaer unless he gets elected within a pertod 
of siz months from the date of his appointment. 

These two clauses Provide that even such persons as have 
not been eleoted to the Legislature muy be appointed as Prime 
Minister or Minister and that they should try to got themselves 
elected after they are well in saddle for 6 months, This ig 
highly objectionable and harmful. To place a person in autho- 
rity and then provide him s chance to win his election might 
lead to the moral deterioration of the administrative machinery 
aa well as of the voters. Therefore this door must be closed 
and both these clanses should be deleted. 

~The same wrong has been repeated in Clause {2) of Section 
89 wherein provision has been made for unelected persons to be 
appointed as Chief Minister or Minister in a Unit and to be 
given a chance to get.eleoted. 


Therefore Clause (2) of Section 89 should also be deleted, 
Chapter II-FEDERAL LEGISLATURE 


The monnér in which the House of Units and the House of 
People have ‘been proposed to be constituted is, in the opinion 
of this Conference, highly objectionable and exhibits tho lack 
of principle in many respects. However, in view of the fact that 
the political leaders of the various provinces are carrying on 
negotiations in this behalf we do not deem it Proper to stand 
in their way in any manner and Propose to reserve our opinion 
on this issued 


1, As this Conference was held in January 1953 and the indications of an 
secord between the politicians were available, the Conferonco ref. 
rained from giving any suggestion in this respect. Later on the 
Conflict was resolved in the form of the Parity Formula of Mahammid 
Ali of Bogra,—Editor. : 
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Section 40, Clause (1) 
* A person should not be qualified to be chosen to fill a seat in 
the House of Units unless he— 

(i) ts @ citizen of Pakistan : 

(ii) hae attained the age of thirty years ; 

(iis) is able to read and write in some language ; and 

_ (iv) is entitled to vote in the choice of a member to fill a seat 

in the Legislature of the Unit by which he seeks to be elected : 

Provided that the provisions of clause (iv) should not apply in 
the case of @ Unit which has no legislature of its own, In that 
case he must. be o voter ina territorial constituency in that Unit 
for the House of the People. 


In this oleuse four disqualifying conditions have been enu- 
merated in regard to a person proposed to be elected to the 
Legislature, So far as Muslim members are concerned, a fifth 
condition should also be added in the following words :-— 

“ts an observer of ‘faraiz’ and desists from ‘fawahish’.”’ 
Section 40, Clause (f) sub-clause (iv) 

The wording of this sub-clause is obectionable inssmuch as 
this implies that a member of the House of Units must neces- 
sarily bo a resident of the very same Unit from where ho is 
elected. This would be conductive to the perpetuation of pro- 
vinoisliem among Pakistanis and therefore we propose that the 
present construction be substituted by the following :— 

“ig on the electoral roll of any place in the State of 
Pakistan.” : . 

The same is to be found in Clause 4 of Section 47 and it 
should also be modified on the above lines. 

Section 42, sub-clause (e) 

42. A person should be disqualified Jor being chosen as, and 
‘or being, @ member of the House of Units— 

o) If he has been convicted of any offerce, other than those apect- 
ed under sub-paragraph (d) above, before or after the commen- 
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cement of the Conatitution, by a competent court in Pakistan and 
sentenced to life imprisonment or imprisonment for not less than 
. two years, unless a period of five years hae elapsed since his release. 

Aocording to this sub-clause anybody who has been con- 
victed of any offence and sentenced to imprisonment for a 
period of 2 years or over, would be disqualified for being chosen 
as a member of the House of Units.', The term ‘any offence’ is 
too wide and would cover cases of porions convicted for politi- 
cal reasons. Therefore, we propose that the words ‘any other 
offence’ should be replaced by the words ‘offence inyolying moral 
turpitede’. = 

Amendments on the same lines should be made in Section 
48, sub-clause (e) and Section 102, sub-clause (e). 
Section 42, sub-clause (g) 

If he has been dismissed for misconduct from service or from 
a post in connection with the affairs of the Federation or of a Unit 
unless a period of five years or such less period as the Head of the 
State may allow in any particular case, has elapsed since his 
dismissal, f 

This sub-clause disqualifies @ person for being chosen as a 
member of the House of Unite, if he has been removed, from 
Government service on account of ‘misconduct’. ‘Misconduct’ 
is too wide and vague s term and would cover cases of persons 
dismissed by » Party Government for political reasons even 
though they may not have been guilty of anything involving 
moral turpitude. Therefore, after the word ‘misconduct’ the 
following should be added :— 

“involying moral turpitude,”” 

Amendments on the same lines should also be made in 

Sections 48 and 102, sub-clause (g) 


Section 50, sub-clause (d) 7 
No person should be included in the electoral roll for vote at 

any election in any constifuency— 

@ if he has been convicted of any offence other than those spect- 
fied under sub-paragraph (c) above before or after the 
commencement of the Constitution by a competent court im 
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Pakistan and sentenced to life imprisonment or to imprison- 
ment for not lesa than two years, unless a period of five years | 
has elapsed since hie release. 

Thie sub-clause also disqualifies anybody who has been 
convicted, by a competent court, of ‘any offence’ and sentenced 
to an imprisonment of 2 yeara or over. We have the same 
objection in this behalf as in regard to the provision of Section 
42, sub-clause (e). Therefore, after the word ‘offence’ the words 
‘involving moral turpitude’ should be added. 

Section 106,. sub-clause (d) should also be amended accord: 


ingly. 
Section 66, Clause (1) 

A member of the Federal Legislature should be requtred to 
take an oath of allegiance to Pakistan, No member should take 
hie acat in either House of the Federal Legislature until he has 
taken the prescribed oath. : 

‘This olause provides for an oath of allegiance to Pakistan 
to be taken by the members of tho Legislature, The members, 
we propose, should also affirm on oath that in all the proceed. 
ings of the Legislature they would exercise their vote honeatly. 
Therefore after the words ‘oath of allegiance to Pakistan’ the 
following should be added :— 

‘and also to the effect that he would exercise his yote honestly.”” 


The above should be added to Section 118, Clause (1) also. 


Part X 


JUDICIARY 

The new sections to the following effect should be inoor- 
porated somewhere in this chapter : 

(1) “In the appointment and promotion of every officer 
entrusted with adjudication, along with other relevant factors, the 
qualities of ‘tagwa and tadayyun’ and knowledge of Islamic laws 
and learaing through original sources, should be given due weight 
and treated as preferential factors, 

This is necessary in view of the fact that.in respect of the 
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qualities of ‘tagwa’ and ‘tadayyun’ Islam lays even greater 
emphasis in the case of officers entrusted with the dispensation 
of justice than in the case of the members of the Executive or 
of the Legislature. And once the principle has been sccepted 
that the laws of the State are to be based on the principles and 
dictates of Islam, it is but imperative that those administering 
justice according to Islemio Law should possess adequate 
knowledge of those laws. 


(2) “The Legislature or the Executive shall mot have the 
power to appoint tribuaals.’” 

This ia necessary because it is absolutely against the dic- 
tates of justice that the Exeoutive should have the power, 
directly or through the Legislature, to set up, to serve its own 
interests, apecial Courts for specific cases or tor cases of a parti- 
cular nature, or to impose arbitrary restrictions upon their 
right of unfettered administration of justice. Many « bad 
example ofthe objectionable manner in which such power has 
been exercised is before us. Therefore this method of sppoint- 
ment of tribunals should be constitutionaliy etopped and ail 
sorts of suits should be referred to the duly established courte 
of juatice in the country. 


Chapter I-SUPREME COURT 
Section 182 


The Supreme Court may, in its discretion, grant special leave 
to appeal from any judgement, decree, final order or sentence in 
any cause or matter passed or made by any court or tribunal in the 
territory of Pakistan ; provided that it should not be open to the 
Supreme Court to grant special leave to appeal against any sentence 
or order passsd.by any court or tribunal constituted by or under 
any law relating to the Armed Forces. 


This section deprives the Supreme Court of the power to 
grant leave to appeal against the decision of any court or tribu- 
nal constituted by or under any ‘law relating to-the Armed 

. Forces. In our opinion, this.restriction is against the dictates 
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of justice, If the Supreme Court is to be the final Court of 
justices in our country, there is absolutely no reason why any- 
body in the State, whether civilian or belonging to the Military 
or any common citizen should be debarred from any sccess to 
that court for secking justice thereform. If a person is dissatis- 
fied with the decision of Military Tribunal why, sfter all, 
should he not have the right to appeal to the highest Court of 
justice 1 Therefore the following portion of Section 182 should 
be deleted : 

“Provided that...... relating to the Armed Forces.” 
Section 186 

Subject to the provisions made by the Federal. Legislature the 
Supreme Court should, as respects the whole territory of Pakistan, 
nave the power to make any order for the purpose of securing the 
attendance of any person, the discovery or production of any docu- 
ment of the investigation or punishment of any contempt of court. 

This section provides for restricting, through legislation, 
the authority of the Supreme Court to call for any person or 
document for purposes of evidence. This olesrly implies that if 
the legislature enacts any law to stop the Court from oalling for 
evidences or documents of a partioular nature, the Supreme 
Court would be unable to do so, howsoever necessary its exami- 
nation may be for purposes of dispensation of justice. Aocord- 
ing to Islam, the Court has the tight to oall for evidence which 
is necessary for tho dispensation of justice and it is not. per- 
missible for anybody in possession of such evidence to conceal 
it. Therefore, the following words occuring in this section should 
be deleted : 

“subject to the provisions made by the Federal Legislature.” 
. “Klso, the following should be added at. the end of the 
section : ; 

‘provided that the Executive should have the right to request 
the court to make proper arrangements to ensare the secrecy of an 
evidence or document, the pablicity whereof is, in the opinion of 
Execative, prejudicial to the safety and integrity of the State.” 
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Chapter II—HIGH COURTS 
Section 205, Clause (2) 

Nothing in this paragraph should be construed as giving to a 
High Court any jurisdiction to question any judgement of an in- 
ferior court which is not otherwise subject to appeal or revision. 

The section is intended to curtis! the jurisdiction of a 
High Court to the effect that it ghould not question the judge- 
ment of any subordinate court which is not otherwise subject 
to appeal or revision, In our opinion, this limitation upon the 
highest court of a Unit is detrimental to the proper fulfilment 
of the demands of justice. A High Court should have the fullest 
power to take cognizance of, and remedy, end shortcoming in 
the dispensstion of justice that may at any time come to its 
notice in respect of its subordinate courts, Therefore, this 
clause should be deleted altogether. 


Part XI - 


SERVIOBS AND PUBLIC SERVICE COMMISSION 
Chapter I-SERVICES UNDER THE FEDERATION 
AND THE UNITS 

Section 222, Clause (1) 

No Bill or amendment to abolish or restrict the protection 
afforded to certain servants of the State in Pakistan by Section 197 
of the Code of Criminal Procedure, 1898, or by Sections 80 to 82 of 
the Code of Civil Procedure, 1908, should be introduced or moved 
in the Federal Legislature or the Legislature of @ Unit without the 
previous sanction of the Head of the State or the Head of the Unit, 
as the case may be, 

In our opinion, this clause is extremely objectionable. If 
the servants of the State of Pakistex are public servants and 
not the servants of the Head of the State or of the Head of the 
Units, there is no reason why the right of the representatives 

‘of the people to move any bill or amendment to introduce sny 
change in respect. of the rights, powers and privileges of auch 
€ 1 
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servanta should be conditioned by previous sanction of the 
Head of the State or of the Head of the Units. 

Asa matter of fact it is ignoble enough that so flagrantly 
unjust a provision as is contained in Section 197 of the Crimi- 
nal Procedure Code or in Sections 80 to 82 of the Civil Proce- 
dure Code should be allowed te remain on the Statute Book of a 
free Pakistan ; And it is even more ignoble that in order to 
Protect these Sections, the power of the legislators should be so 
restricted that they may not even move, except with the pre- 
yious permission of the Head of the State or the Units, 9 Bill 
to amend or abolish any of these provisions. 


Therefore this clause must be deleted. 


Part XII 


£LEOTIONS 


It is necessary that it should be Provided by means of new 
section in this chapter that : 

{a) It should not be permissible for the Head of the State or 
the Head of the Units or Government officials to try to 
influence public opinion for or against any party or per- 
son in matters of election. 

(b) It should not be permissible, in matters of election, for 
the Prime Minister, the Chief Ministers, Ministers, 
Ministers of State, Deputy Ministers and Parliamentary 
Secretaries to use official resources or official ptessure or 
influence public opinion for or against any patty or per- 
son by means of official resources or official influence. 

(c} Seats falling vacant in the Central or Unit Legislature 
should necessarily be filled through by-election within « 
maximmm period of 4 months from the date of their 
falling vacant. 


Section 234, Clause (2) 


The ‘& lection Commission should consist of the Chief Election 
Commissioner and such number of other Election Commissioners, if 
any, as the Head of the State may in hie discretion from time to 


bs 
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time ‘fiz and the appointmsnt of the Chief Rlection Commissioner 
and other Election Commiasioners should, subject to the provisions 
of any Yaw made in that behalf by the Federal Legislature, be made 
by the Head of the State in his discretion. 

This clause leaves the authority to appoint Election Com- 
missioners to the discretion of the Head of the State just as in 
the case of the Chief Election Commissioner. So far as the 
appointment of the Chief Election Commissioner ia concerned 
there appears to be no alternative, but witha view to ensure 
fairness and freedom in matters of election it would be proper 
to ensure that the entire Election Commission is not so consti- 
tuted as to be protege of the Head of the State. 

Therefore we propose that the portion ‘‘and the appointment 
in hie discretion,” be substituted by the following : 

“gnd the appointment of the Chief Election Commissioner 
and other Election Commissioners should subject to the provisions 
of any law made in that behalf by the Federal Legislature, he 
made by the Head of State respectively in his discretion and on 
the recommendation of Chief Election Commissioner.” 

With » view to ensuring fair and free elections it is also 
necessary to add the following at the end of Clause (2) of Section 
234: 

“(1) The office of Chief Election Commissioner should be a 
permanent one and he should be entrusted not only with the work 
of general elections in the Centre and the Units but also with by- 
elections in respect of seats falling vacant from time to time. . It 
should also be his duty always to maintain an up-to-date list of 
voters.” 

. (2) The status of the Chief Election Commissioner should be 
the same as that of a judge of the Supreme Court and he should be 
subject to the same disabilities as have been laid down in Clauses 
{2) and (3) of Section 227 in respect of the Chairman of the 
Public Service Commission.” 

¢«(3) Only such person should be appointed as Chief Election 
Commissioner as has worked as a Judge of a High Court for a 
mininimum period of three years.” 
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The Election Tribunal should be appointed by the Head of 
the State or the Head of the Unit, as the case may be, in his dis. 
cretion. 

This clause empowers the Head of the State and the Head 
of the Units to appoint Election Tribunals in the Centre and 
the Unita respectively. As stated by us in the context of 
Section 23, this is detrimental to the free conduct of elections 
and therefore the existing Clause should be substituted by the 
following : ° 

“The power to appoint Election Tribunals for the Centre and 
the Units shbuld vest respectively in the Supreme Court or the 
High Court concerned as the case may be.”” 


SOHEDULE I 
LIST I (FEDERAL) 
The following additional items should be included in List I; 
(1) The determination, co-ordination and direction of the 
educational policy in accord with the Directive Principles of State 


Policy and the estabishment of academic and educational instita- 
tions. 


{2) The protection of the basic ideology and mission of the 

State in accordance with Directive Principles. 
LIST II (FEDERAL) 

Item No. 3 

Preventive detention in the territory of Pakistan for reasons 
connected with defence, external affaire or the security of Pakistan, 
persons subjected to preventive detention wader the aushority of the 
Federation. 

LIST 11 (CONCURRENT) 

Item No. 3 : 

Preventive detention for reasons connected with the mainten; 


‘Ulama’s Amendments 361 


ance of public order, or the maintenance of supplies and services 
essential to the community ; persons subjected to such detention. 

Item No. $ as existing in these two Lists is highly objec- 
tionable, The power of preventive detention as exercised up till 
now has manifested itself in laws like the Safety Act and other 
Acts of similar nature which are not only repugnant to the 
Shari‘ah but are also against commonsense and the universal 
concept of justice. Even those so eager to retain.these powers 
have, during the days when they were powerless, been most 
vociferous in their protest against the use of laws like Safety 
Act. Therefore if the retention of Item No. 3 of Lists I and IIT of 
this Schedule is at all considered necessary, the following must 
be Incorporated somewhere in the body of the Constitution. 

“If any person is detained for reasons mentioned in item No. 
3, Lists I and III of Schedule I, he should be produced before a 
court of law within 15 days of his arrest and given full opportunity 
of defence and it should be the authority of the court alone to 
determine the period for which he is to be held under preventive 
detention.”* 


SCHEDULE II 
TABLE OF SEATS—HOUSE OF THE PEOPLE 


In this schedule the figure 88 in the column ‘seats reserved 
for Muslims’. against Punjab should be substituted by 87 anda 
new column, ‘seats reserved for Qadianis’ should be added. In 
this new column, figure ‘I’ should he inserted against Punjab, 

The following should be added to the notes to this schedule : 

(1) For filling up the seats of Qadianis in Punjab, Qadianis 
of other areas in Pakistan shoald also be entitled to vote and 
should be eligtble for election.”” 

(2) A Qadiani is a person who professes to believe in Mirza, 
Ghlum Ahmad of Qadian as his religious leader.’* 

This is a very important amendment upon which we insist 
with all the emphasis at our command. It is in no manner 
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proper for the constitntion-makers of our country to be obli- 
‘vious of the peculiar conditions and the social problems con- 
fronting ws in this respect and to frame # constitution on the 
pasis of their porsonal views. ‘They must not be unaware of how 
delicate and tense the situation has become in areas where & 
considerable number of Qadianis are living along with Muslims. 
They should not behave like our erstwhile ru'ers who did not 
care to take cognizance of the Hindu-Muslim problem ‘until the 
four corners of undivided Indias had become blood-stained on 
account of the Hindu-Muslim disturbances. For our constitu. 
tion-makers, belonging to this country 98 they do, it would be 
a tragic blunder that they should refuse to take notice of o 
problem which needs an urgent solution and wait until such 
time as they find that it has grown into a wild fire. What has 
added considerably to the delicacy of the problem is that while, 
on the one hand, Qadiania try to pose themselves as and mix 
with Muslims, on the other hand, they stand not only aloof 
from, but ss rivals of Muslims by virtue of their oreed, religious 
practices and collective organisation and openly dub all the 
Muslims as ‘Fofire’. The remedy even today lies in declaring, 
them « minority altogether separate from the Muslims as had 
been proposed by the late ‘Allama Iqbal twenty years back. 

Similarly, the words ‘and Qadianis’, should be added to the 
end of Section 1 of the Report of Minorities Committee. 


The Report on Fandamental Rights too, which was presented 
in 1950 and hastily adopted, mast be amended to the effect that 
the following portion occurring in Section 3 thereof is deleted : 

; “except in case of an external or internal threat to the 
security of the State or other grave emergency.” 

Tho above proviso is intended to suspend the right of” 
habeas corpus. Islamic Shari‘ah does not allow, in any circum- 
stances whatagever, that sny Muslim or non-Muslim citizen 
should be deprived of his right to move the highest court for 
redress ageinst unwarranted detention. 


It is also necessary that Sections 4, 7 and 9 of the ‘Fanda- 
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mental Principles of an Islamic State’ {Appendix No. I) formu- 
lated at Karachi in January, 1951, by accredited ‘Wlama of 
various schools of thought are incorporated at some snitable 
Place tn the Constitation. 


Annexure No. 1 


In our opinion Section 4 should read as under : 

“In the event of an objection being raised against the 
interpretation and definition of the Qur’an and the Sunnah, the 
matter should be referred to a Board-of experts of Islamic Law 
(‘Ulama-e-Pakisan) and the Legislature ahould be bound by the 
verdict of thie Board.” 

Similarly in Clause (1) of Section 5 relating to the com. 
position of the Board our amendments are as under : 

“Pakistan Government should call for the name of the 
Ulamé of Pakistan from such religious organisations of ‘Ulama 
aa have been working on Centra! and Provincial levels in a 
Tegular manner since after the establishment of Pakistan and 
whose organisations are intact up till now and the Head of the 
State should notify their names.” 

If by the term ‘experts of Islamic Law’ are to be meant 
‘Ulama-t-Din’, then they should have this much of dignity and 
Power that their verdict is treated final and decisive. We do 
not agree with the proposal in its present form that just for the 
interpretation of the Qur’an and the Sunnah ‘Ulamad should be 
associated with the Supreme Court as it is futile that they 
should he ssaociated with the judges of the Supreme Court only 
for the interpretation of the Qur’én and the Sunnah. However, 
if ‘Ulama@ sre appointed as Judges, i.e., Qadis to adjudicate 
upon important religious matters which become an impending 
necessity then it would be proper enough, : 

Signatories :— . 

Maulana Abul Hasanat Qadri. 
Maulena Mohammad Abdul Hamid Al-Qadri Badauni. 
Mufti Muhammad Sahib Dad, 


Appendix III 


Comments on the Draft 
Constitution of 1956 


AFTER tho establishment of the second Constituent 
Assembly in 1955 thé task of Constitution-making 
was restarted. Chaudhri Muhammad Ali presented 
his Draft Constitution in the beginning of 1956, 
Maulana Maududi, in consultation with his associates 
prepared detailed comments on the Draft and for- 
mulated concrete amendments to it. 

Before releasing these comments for publication 
Maulana Maududi tried to ascertain the viewpoint. 
of other important sections of the country and was 
satisfied that no material difference existed between 
their viewpoint and that of his own as contained in 
these comments. These comments and amendments 
are given in the following pages.— Editor. 


COMMENTS ON THE DRAFT 
CONSTITUTION OF 1956 


Part II._FUNDAMENTAL RIGHTS 

Preventive Detention 

In Part IT the following things are highly objectionable :— 

Under Article 7, Clause (4) of the Constitution Bill a party 
in power can arm itself with such repressive laws under which 
it may detain a person for any longth of time without a trial 
and without providing him any opportunity for defence. This 
Article gives unqualified licence to the Executive to detain 
anybody for three montha without any let or hindrance what- 
soever. And fora longer detention the only restriction im- 
posed is that his cago will be put up (evidently ex parte) before 
an Advisory Board. Now, if the Board, appointed for this 
purpose by the Exooutiye itself, opines that there exists suffi- 
cient cause for sich detention, the Government may keep the 
accused in jail for as long as it may desire. Moreover, this 
Article authorises the making of lawa under which people may 
be kept under detention for an unlimited poriod of time even 
without obtaining the opinion of an Advisory Board. We 
may be excused for this if we say that this article is muoh 
more oppressive than Article 22 of the Indian Constitution on 
which it appears to be based. Under the corresponding Indian 
Artiole, the Executive is at least bound to let the detenue know 
the grounds of his detention and to provide him with an 
opportunity to clarify his position before an Advisory Board. 
But here, in our Islamic Republic, which should have been 
more liberal! and just than a non-Islamio State, the detenue is 
not being given even that much opportunity. We are of the 
view that detention of a person without trial and without 
providing him any, much less full, opportunity to defend him- 
self is the very negation of justice. As a matter of fact 
there should be no place for preventive detention in an Islamic 
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Constitution. But if our rulers insist upon possessing 
this power it must necessarily by subject to the following 
conditions :— 

(4) that the person arrested under any such law shall be 
produced before a court of law within a period of 16 
days and a definite cherge brought against him ; 

(##) he shall be afforded full facilities of defence ; and 

(#64) oly @ court of law, if satisfied as to the guilt of the 
acoused, shall have the power to order detention and 
decide the period for which he sheuld be detained. 
An Advisory Board, even if consisting of High Court 
Judges, cannot and should not, be given the power to 
express ex parte opinion against a defenue on the 
basis of mere police reports and without hearing the 
other side. 

Restriction on Freedom 
Articles 8,9, 10 snd 11 provide on the one hand, freedom 
of speech, assembly, association, movement and right to hold 
property, and on the other, power has beon reserved for the 
making of laws which may impose all sorts of restrictions on 
these freedoms. in this connection too we may be excused 
for the statement that these four Articles of our draft Con. 
stitution are much inferior as compared with the correspond. 
” ing Artiole 19 of the Indian Constitution. While the Consti- 
tution of India allows the imposition of only “reasonable 
restrictions” on these freedome, our draft Constitution allows 
full liberty for the imposition of “any restrictions” on them. 
And this makes a world of difference in the two. It is evident 
thet if the word “restrictions” is qualified by the word 
“reagonable”’ the matter becomes justifiable and the courts. of 
the country can nullify or set aside any restrictions which are 
not found to be reasonable. On the other hand if allowanco 
ia made for the imposition of “any restrictions”, 8s has been 
proposed in the said Articles, the matter will fall outside the 
jurisdiction of the court and an unscrupulous party of group 
in power can get unlimited licence to suppress its opponents 
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by imposing “any restrictions” it likes on their freedom of 
speech, expression, assembly, association, movement and right 
to hold and dispose of property. It can even confiscate 
their property and crush them in whatever manner it likes. 


We, therefore, demand that in our Constitution the ‘words 
“veasonable restrictions”. should be substituted for ‘any 
rearictions”’. 


Part III_DIRECTIVE PRINCIPLE: OF STATE POLICY 
The Question of Interest 


In Part III the following amendments should be made :— 

Article 25 of the Constitution Bill is silent about the elimi- 
nation of Riba (interest) while the corresponding Article of 
Constitution prepared by the previous Constituent Assembly 
provided for the “elimination of Riba as and when it may be 
possible to do 60”. Considered from purely Islamio point of 
view, practising of Riba is much more heinous & crime than 
gambling, use of liquors and prostitution. Islam views it 
with so much abhorrence that its culprits have been given 
ultimatum of war on behalf of God and His Prophet. In fact, 
of no other sin such @ serious view has been taken by the 
Book of God. What then is the reason for deliberately ex- 
cluding it from the Directive Principles of State Policy 


Separation of Judiciary and Executive 


a Article 30 which provides for the separation of Judiciary 
from the Executive, does not give any time limit for the imple. 
mentation of this clause. The former Constituent Assembly 
had fixed three years for this purpose. Why should not that 
be adhered to 4 


Part IV : Chapter 1—THE FEDERAL GOVERNMENT 


The following provisions of this part are objectionable in 
our opinion and we regard them very dangerous for the coun- 
try. We urge with el] the emphasis at our command that 
they should be properly amended :— 
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In clause (3) of Article 32 it ia provided that notwithstand- 
ing the expiration of his term, the President shall continue to 
hold office until his successor enters upon his office, No doubt 
there is a similar provision in Article 56 of the Indian Consti- 
tution also but that can be no argument for its incorporation 
in our Constitutions. We must frame our Constitution accord- 
ing to our own genius and the light of.our own experience and 
our own principles of political behaviour. It will be enor- 
mously dengerous to constitutionalize the continuance in office 
(even for one single day without election) of a person who has 
been empowered to dissolve all and each of the three Assem- 
blies which jointly constitute the electoral college for his 
election. The President must necessarily vacate his office on 
the expiry of his term. And in case the election for the Presi- 
dentship is not complete by the end of his term, the vice- 
President may temporarily take over his duties. And in order 
te avoid the possibility of both the offices falling vacant at the 
same time the term of office of the President and the vice- 
President may differ. (For example, the first vice-President 
mey remain in office for 24 years), 


President's Unlimited Powers 


Articles 35, 37 and 49 empower the President to dissolve 
the National Assembly and dismies the Prime Minister. Thia 
is obviously the way of dictatorship and not of democracy. As 
provided in the Bill the President will not be directly elected 
by the people, but indirectly by the Nationgl: and Provincial 
Assemblies, And to give him sn unqualified and unlimited 
power to dismiss the Cabinet, and dissolve the National 
Assembly elected by the people (which is the electoral college 
for his own election), amounts to no. less than arming him with 
the power to instal himself as a dictator. Any scheme which 
gives so much power in the hands of a single individual is 
absolutely unjustifiable and cannot be tolerated even for a 
single moment much less keep the door open to this danger 
for full six months’ Those provisions can at any time turn 
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the conntry into a hot-bed of conspiracies and intrigues, and 
an ambitious President with the support of a few ambitious 
highups in the services of the country can at any time turn 
the Cabinets and the Assemblies into mere playthings. The 
experience that we have had in the recent past of the use. of 
this power should be sufficient to open our eyes, The pro- 
visions made under Article 35 to impeach the President and 
remove him from office cannot be relied upon as an effective 
safeguard against this danger. On the contrary, they may 
have a diametrically opposite offect and may incite a President 
to dissolve the National Assembly simply to forestall a move 
for his impeachment. 


We, therefore, plead that the President should not at all be given 
the power to dissolve the National Assembly or dismiss the Prime 
Minister. As regards the Prime Minister it should on the contrary 
be explicitly provided in Article 37 that he shall continue in office 
$0 long as he enjoys the confidence of the majority of the members of 
the National Assembly, 


President's Assent 


Article 56 as proposed in the Constitution Bill oan ore- 
ate ties in legislation. It should be so worded as to provide 
that in case the President wants to withhold his assent to any 
Bill; he should make a declaration to that effect within 15 days 
and should return the Bill to the Assembly with his measage, 
if any, within « period of 30 days, It should algo be explicitly 
provided that if the Bill is again passed by the Assembly with 
or without an amendment the President shall give his assent 
within a period of 15 days. Under the Article in its present 
form a President may: delay a Bill passed by the National 
Assembly for any length of time. 

Furthermore, it is nowhere provided that the President 
will exercise his powers other than his discretionary powers, on 
the advice of his Council of Ministers. This is a grave omission 
whith should be reptified. 
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Governor’s Powers 


In this part the following changes are necessary :— 

Clause (6) of Article 69 empowers the Governor to remove 

the Chief Minister of the Province from his office ‘at. pleasure. 
And Clauses (1) and (2) of Article 81 authorise the Governor 
to dissolve the Provincial Assembly in his discretion. . The 
bestowal of these autocratic powers on the Governor is as wrong 
‘aa the bestowal of these powers on the President under the 
aforesaid Articles 35, 37 and 49. In fact such unlimited powers 
of the Provincial Governors enhance the danger of dictatorship 
in the country manifold. Under the proposed Constitution the 
Governors are not to be elected by the poople or even by 
Assemblies. ‘They will be appointed by the President presum- 
ably in his discretion and hold office during his pleasure. It is 
not mentioned anywhere in the Bill that the President shall 
appoint or dismiss them on the advioo of his Council of Minis- 
ters. Thus the Governors will be completely in the hands of the 
* President who will exercise complete control over them. Now 
just imagine : the Prosident is empowered to dissolve the 
National Assembly, dismiss the Prime Minister at ploasure and 
has the Provincial Governors with the authority to dismiss their 
Chief Ministers and dissolve the Provincial Assemblies ocomple- 
tely under his thumb; furthermore, notwithstanding the expira- 
tion of his term, he can legally continue in his office until a 
suocessor who can be elected by the said Assemblies slone, is 
there to enter upon hia office. Does it require any argument to 
make one understand that with the help of these provisions demo- 
cracy can be put to an end by one stroke of pen, and a period of 
six months which can ‘legally intervene between the dissolution 
of Assemblies and their re-election is sufficient for manoeuvring 
the elections to the desired end } Will it bo advisable to keep 
the door open for such dangerous possibilities Therefore, here’ 
too, we plead that the Governors should not have the powers to 
dissolve the Provincial Assemblice or dismiss a Uhicf Abghister, 
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The Chief Ministers must continue in office ae long aa they 
enjoy the.confidence of the majority of their Assemblies. 
Governor's Assent 

Articole 88 does not make it binding on the Governor that in 
case they wish to withhold their assent to s Bill they should 
make a declaration to that effect and return the Bill to the 
Assemblies with their message within a specified period. More- 
over, no time limit is fixed during which the Governor must 
assent to @ Bill which has boon reconsidered and passed again by 
the Assemblies with or without amendment. Therefore, here 
too, amendments similar to those suggested under Article 56 should 
be made in order to check undue delay in the paseage of Bille. 

Part IX.—_THE JUDIOIARY 

Appeal Against Military Courts 

Article 170 empowers the Supreme Court to grant special 
leave to appeal from any judgment, decree, order or sentence of 
any court or tribunal in Pakistan. But it expressly bars the 
Supreme Court even from looking into the decisions and orders 
of the Military Courts and Tribunals, This is clearly contrary 
to justice. If the Supreme Court is to be the fina! repository of 
justice in the country, every aggrieved person whether a civilian 
or a military man should have the right to appeal for redress to 
the Supreme Court if he feels that any lower court (civil or 
military) has failed to do him justice. So far as we are aware, 
both in England and in America the highest courts of appeal 
have this power and there is no earthly reason why the Suprome 
Court of a country striving to become an Islamic Republic should 
not be given this power. Therefore, the words ‘‘other than a Court 
or Tribunal constituted by or under any law relating to the Armed 
Forces” should be deleted from this Article. 


Appointment of Judges 

Article 174 lays down that the High Court Judges shall be 
appointed by the President after consultation with the Chief 
Justice of Pakistan and the Governor of the Province to which 
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the appointment relates. We consider the intervention of the 
Provincial Governor in the appointment of tho Judges of the 
High Courts to be very objectionable. If the Judiciary ia to be 
independent of the Executive, there is no reason why the heads 
of the Provincial Governments should have anything to do with 
the appointment of the High Court Judges who have to safe- 
guard the rights of the people against the Provincial Exeoutive 
also. It is wrong in principle as well as derogatory to the dig- 
nity of the High Court dnd may even exercise an unhealthy 
influence over the Court’s powers to dispense justice in & free 
and unfettered manner. Therefore, the words ‘“‘the Governor of 
the Province to which the appointment relates” should be deleted 
from Article 174 (1). 


Part XI.—_EMERGENCY PROVISIONS 


In this part of the Bill the following Articles are objection- 
able and should be properly amended :— ; 


Suspension of Fundamental Rights 


Article 200 empowers the President to suspend certain or 
even all the fundamental rights as well as the right to move any 
court including the Supreme Court for the enforcement of rights 
conferred by Part II of this Constitution. We are of the opinion 
that thie, in conjunction with certain other Articles of this Con- 
stitution completes the scheme which makes the establishment of 
dictatorship possible at any moment. Just imagine the state of 
things : the President dissolves ths Central and the Provincial 

_ Assemblies and dismisses the Ministers ; if the people try to pro- 
test againat this he proclaims an emergency and imposes “any 
restrictions” on freedom of speech, expreasion, assembly, asaocia- 
tion, procession, and pute behind the bar “the more dangerous 
elements” including the deposed Ministers and influential mem- 
bers of the Assemblies ; bans the parties, if any, in the country 
and confiscates all their property. And if the people try to knock 
the door of judiciary for redress, the President under this Article 
euspends even this right of the people and this power of the 
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Courts including the Supreme Court. Perhaps only a miracle can 
save the country from dictatorship under these circumstances. 

Have the Hon’ble Members of the Constituent Assembly 
presumed that angels alone will be elected to the Presidentship 
of the country and that none throughout the country excepting 
the President—not even the Central Ministers, nor any of the 
300 members of the National Assembly, nor the Judges of the 
Supreme Court—ean be trusted in times of emergency ¢ If the 
Hon’ble Members of the Constituent Assembly really hold this 
opinion about themselves and their nation what is the necessity 
of staging this show of democracy ? The best thing in this case 
would be to just elect some angel as President and entrust to 
him with full confidence all the judicial, exeoutive and legisla- 
tive powers for life and then beseech him to nominate another 
angel to succeed him after his doath. 

We are fully alive to the need of setting some sort of rost- 
rictions on the fandamontal rights and of the necessity of em- 
powering the Executive, in times of emergency, with powers 
wider then those enjoyed by it in normal times, but no human 
being should be given such absolute powers a little misuse 
whereof may endanger the very freedom and liberty of the 
entire nation, 


Proclamation of Emergency 

Under Clause (2) of Article 203 it-has been provided that 
the validity of any proclamation of emergency shall not be 
questioned in any court. We are of the view that the jurisdio- 
tion of the Supreme Court to see into the validity of this mat- 
ter should not be barred. When the circumstances which can 
Justify the proclamation of an emergency have been described in 
Article 199, there must necessarily be some court in the country 
which should have the powers to judge whether these circumstances 
did or did not in fact exist at the time of the proclamation. Further- 
more, there should exist some remedy in the Constitution 
against an unjust proclamation of emergency specially when the 
National Assembly too is not in existence, Therefore, the words 
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“other than the Supreme Court” should be added at the end of 
Clause (2) of Article 203. 

Part XII.—GENERAL PROVISIONS 
Islamic Provisions 

Chapter I of this Part deals with the Islamic Provisions, 
and Article 205 forma the only basis an which will reat the 
possibility or otherwise of establishment of an Islamic Order in 
the country. Therefore, this Article deserves our special atten- 
tion and it ig our duty to osfefully consider whether this 
Article helps and if so, to what extent, the achievement of the 
objective which "prompted the demand for an Islamic 
Constitution. 

Clause (1) of this Article declares that ‘no law shall be 
enacted which is repugnant to the Injunctions of Islam as laid 
down in the Holy Qur’an and the Sunnah and the existing laws 
shall be bronght into conformity with such ‘Injunctions’. This 
provision in itself is no doubt most satisfactory, But the 
following Clause (2) lays down that effect shall be given to the 
provisions of Clause (1) ONLY. in the manner provided in Clause 
(3). And Clause (3) is as ‘under :— : 

««(8) Within one year of the Constitution Day, the Presi- 
dent shall appoint s Commission :— 

(2) to compile, in » suitable form, for the guidance of the 
National Assembly and Provincial Assemblies such 
Injunctions of Islam as can be given legislative effect, 
and 


(8) to make recommendations :— 
{s) as to the steps and stages by which the Injunc- 
tions of Islam should be given effect ; and 
(ii) a8 to the bringing of the existing laws into confor- 
mity with the said Lajunctions. 
‘The Commission shall submit its'finsl report within 5 years 
of its appointment, or may submit any interim report earlier. 
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The report, whether interim or final, shall be laid before the 
National Assembly within six months of its receipt, and the’ 
Assembly. sfter considering the report shall enact laws in res- 
pect thereof,”” 

When we ponder over the procedure enumerated in Clause 
(3) of this Article we feel that this Clause takes away almost 
all that was provided for in Clause (1). 


In this scheme the following four Srawbacks are quite 
evident :— 

Firetly, even after the Constitution Day for at least 
Seven years there will be ‘fall liberty’ for the making of 
laws repugnant to the Holy Qur’an and the Sunnah and 
Clause (1) of this Article with all ite comprehensivencss 
will not be able to affect such legislation in the country in 
any way. 

Secondly, even after the lapse of this period of seven 
years it will not.be open to anybody to challenge any law 
in any court on the ground of its repugnanoy to the Qur'an 
and the Sunnah, because the word “ONLY” in Clause (2) 
prohibits that also, 


+ Thirdly, the Injunctions of the Qur’an and the Sunnah 
once compiled by the Commission appointed by the Prosi- 
dent, will presumably serve as the sole source of Islamic Law 
and it will not be open to argue against any law from out- 
side it even on the basis of the Holy Qur’an and the 
Sunnah, as the word “ONLY” appearing in Clause (2) will 
preclude that also, 


Fourthly, it is true that after six and a half years the 
report of the Commission shall be laid before the National 
Assembly, but it will still depend on the sweet will of that 
Assembly as to what extent it should take cognizance of 
that report in enacting laws, and how long it should take 
in bringing the existing laws into conformity with the ssid 
“njunctions, 
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Those are the reasons which compel us to submit that the 
proposed -Article in its present form instead of meeting the de- 
mend of the people for an Islamic Constitution practically 
amounts to an attempt to hoodwink or at least delay it for an 
unknown period. We do not at all allege that this is the result 
of any such deliberate attempt. On the other hand we aro 
confident that the framers of this Bill had no such intention. 
Therefore, we hope that they will weloome suggestions to make 
this Article more effective and practicable for securing the 
desired end. It ie with this and in view that’ we suggest the 
following form for this Article :— 

“Article 205. (1) No law shall be enacted which is 
repugnant to the injunctions, directives and the basic teach- 
ings of the Holly Qur’an and the Sunnah (hereinafter 
referred to as the Injunotions of Islam) and if any objeo- 
tion is raised in any legislature that a Bill or any part of 
it is repugnant to the Islamic Injunctions, it shall be 
decided upon by the majority of the Muslim members of 
that Assembly. 

(2) In the case of Money Bills effect shall be given to the 
provisions of Clause (1) of this Article in the manner 
prescribed in Clause (4) below. 

(3) The existing laws shall be brought in conformity with 
the Islamic Injunctions, in the manner prescribed in’ 
Clause (4) below. 

_ (4) Within a year of the Constitution Day the President 
shall appoint a Commission consisting of equal number 
of experts of Islamic law and experts of modern law 
and administration to :— 

(a) compile in a suiteble form an authentio code of 

Islamic Injunctions for the guidance of the Nation- 
al Assemblies, and 

{b) make recommendations : 

(3) as to the ateps and stages by which Clause (1) 
of this Article may be applied to the Money 
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Bille, and 


(i) as to what improvements are desirable in the 
existing laws from the Islamic point of view 
and the steps and stages by which they should 
pe brought in conformity with the Islamic 
Injunctions within a maximum period of ten 
years. 


This Commission shall present a report each year, and 
will complete ite work within five years of its appointment, 
The annual reports of the Commission shall be presentod 
before the National Assembly within six months of their 
receipt and the Assembly, after studying them, shall onact 
such laws as may be necessary under Clauses (2) and (8). 
The Clause (4) of the existing Article 205 may be numbered 
as Clause (5) and the last explanatory note retained as 
such, 


Our above-mentioned proposal, on the one hand, solves all 
those difficulties for the solution whereof suthors of the draft 
Constitution have worded Artiole 205 in its present form and, 
on the other hand, it does away with all the drawbacks that wo 
have pointed out above. Now the only question that remains 
to be solvei is as to who should act as a final authority to 
decide whether a law is or is not in conformity with Islam ; the 
Supreme Court or the Legislature itself 1 We are of the view 
that the best solution ts the same which was unanimously propos- 
ed by the Conference of 33 ‘Ulama in 1953, i.e., like all other 
constitutional disputes, the dispute as to whether a law is or is 
not in conformity with the Islamic injunctions should be 
decided by the Supreme Court and for the first 10 or 15 years 
five ‘Ulama should be appoited to help the Supreme Court in 
deciding such disputes. Anyhow, if the members of the Consti- 
tuent Assembly are not at all prepared to accept this proposal 
thon Phe only acceptable solution is to leave it tothe decision 
of the majority of the total number of Muslim members of the 
Legislature, : 
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PART XII: CHAPTER V—MISCELLANEOUS 


Tho following Articles too, are objectionable and should be 
suitably amended :— 


Martial Law 


Article 214 will, for the first time in our constitutional his- 
tory, confer constitutional basis for the imposition of Martial, 
Law in the country. Even in the British days the Constitution 
was silent in this respect. A provision in the Constitution for 
the imposition of Mertial Law is not objectionable in itsolf, 
what is being objected to is the way it ia being provided for, 
On the one hand the Article is silent as to the circumstances in 
which Martial Law may be imposed, and does not impose any 
restrictions on its nature, extent or duration, and on the other, 
it empowers the parliament without any restriction not only to 
indemnify any person in respeot of any act done during Martial 
Law but also to validate all sentences passed, punishments 
inflicted, forfeitures orderod or other acts done by the Martial 
Law authorities. The fact becomes all the more painful when we 
observe that our constituion-makers do not seem prepared to allow 
even as much latitude to their own naiion as tts British conguerors 
allowed it in the worst of times, Regulation 10 of 1804 which 
the British Government promulgated at a time when it was at 
war. with the people of India, empowered the Government to 
impose Martial Law only in the following two cases :— 

(#) In cage of war, or 

(#) open rebellion in the country. 

And even under these circumstances it permitted the mili- 
tary courts to try only those persons who were arrested while 
taking part in an armed revolt against the Government or were 
caught’ openly helping the enemy. With the exception of these 
two types of people, with respect to all others, howsoever 
seriously involved, Lord Wellesley issued clear instructions that 
the military. officials could only arrest and detain them for 
delivery to the civil authorities for trial. Moreover, Indemnity 
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Acts passed by the British Government always indemnified only 
those acts of the authorities which might have been performed 
in good faith. But our Constitution Bill neither preseribes any- 
conditions for the imposition of Martial Law, nor places any 
limit on the powers of the Military Courts, nor qualifies the acts 
to be indemnified with the epithet of “ done in good faith.” 

The Hon'ble Constitution-makers should not forget that they 
are making a Constitution not only for their country and nation 
but also for themselves and their coming generations. We, there- 
fore, request them to amend this Article in the light of the 
following suggestions :— 


(1) Only those acts should be allowed to be idemni- 
fied which may have been performed in good faith and were 
neceasary for the restoration of law and order. 


(2) There should either be no provision for validation 
of sentences, punishments and confiscations inflicted or 
ordered by the Marti! Law authorities ora right of appeal 
ageinet them in the High Court or Supreme Court must be 
granted ; and 

(3) At the end of this Article, the following clauses 
should be inserted :— 

(a) Martial Law can be imposed through # proclama- 
tion by the President : 

(8) in case of open rebellion in the country and 
when the civil authorities have failed to restore 
order or, 

(fi) in times of war for purposes of defence. 

(6) Martial Law shall remain in force only so long as 
the civil authorities are not able to take over the 
administration. 

(c) The Martial Law authorities shall do no more than 
the restoration of law and order, 

{d) The Martial Law Courts shall have no jurisdiction 
over civilian citizens unless arrested in an arméd 
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(¢) Martial Law regulation or orders shall not apply 
to acts done before the promulgation of Martial 
Law. 


WITHOUT THESE AMENDMENTS TRIS ARTICLE 
CANNOT BE ACCEPTABLE. 


Artiole 216 gives absolute powers to the President to par- 
don or commute sentences passed by any court or authority. 
This power of the President, too should be exercisable within 
the limits prescribed by the Holy Qur’dn and the Sunnah. This 
was what the former Constitutent Assembly had provided in its 
draft and there is no reason why the present Assembly should 
depart from that. 


Part XI: CHAPTER 6—INTERPRETATION 


Oath 


Artiole 224 lays down that where under the Constitution’ a 
person is required to take or subscribe an oath, he may make 
end subsoribe an affirmation. This Article should apply to the 
non-Muslims only. A Muslim must take the prescribed oath. 
Therefore, the words ‘other than a Muslim” should be snserted 
after the word ‘‘person” in this Article. 


SECOND SCHEDULE 


Te forma of oath proposed herein require revision. Many 
important components of the oaths prescribed by the previous 
Constituent Assembly have beon omitted from the forms pre- 
scribed by this Schedule. Thore is no reason why the Muslim 
signatories should avoid the taking of these oaths. We, there- 
fore, demand that the forms of Oaths prescribed in this 
schedule be brought in conformity with those proposed by the 
former Constituent Assembly. 
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FOURTH SCHEDULE : PART II 
Disqualifications ‘ 
All persons sentenced to two or more yeara of imprison- 
ment have been disqualified for being elected as members of the 


National and Provincial Assemblies. Thia disqualification should 
be limited tu only those persona who may have been imprisoned for 
committing any offence ‘involving moral turpitude.” Tho former 
Constiutent Assembly had accepted this Proposal | in the pro- 
posed draft. 


SOME ADDITIONS 


Pacts and-Agreements 


It should be expressly provided in the Constitution .that 
Pacts and Agreements with foreign countries shall be placed 
before the Parliament for approval and ratification. 


General Elections 


Tho Constitution should also lay down the time-limit 
within which after the Constitntion Day, general eleotiona shall 
be held throughout the country. 


Appendix IV 


Comments on 
1956 Constitution 


The Second Constituent Assembly of Pakistan 
passed ‘The Constitution of the Islamic Republic of 
Pakistan’ on 29th February, 1956 and tho Governor- 
General gave hie assent to it on 2nd Mareh; 1956, 
This Constitution was enforced from 23rd March, 
1956, Maulana Maududi’s views on it can be known 
from the Resolution moved by him in and adopted 
by the Majlis-e-Sbura (Central Executive Council) 
of ex-Jamaat-e-Islami, Pakistan on 18th March 
1956 in Lahorc. Because of its historic value this 
Resolution (which whe released to the Press in the 
form of a statement of the said Majliv> is roproduced 
here in this Appennix,—Hdtlor. 


COMMENTS ON 1956 CONSTITUTION 


LAHORE, March 18; Majlis-e-Shura, Jamaat-e-Islami, 
Pakiatan, has issued the following Press Statement on Pakistan's 
Constitution ; 

MAJLIS-E-SHURA, Jamast-e-Ielami, Pakistan, offers 
thanks to Almighty God tliat after a long struggle stretching 
over eight years and passing through various dangerous stages 
the question of the future Constitution of the country has, at 
long last, been settled in a manner which, to a great extent, 
the aspirations of Islam-loving democratic people. In spite of 
all ita drawbacks the Constitution of the Islamic Republio of 
Pakistan as passed by the Constituent Assembly on 29th 
February and assented to by the Governor-General on 
2nd March, 1956 is for severs) reasons acceptable and 
satisfactory. 

Firstly, with the coming in force of this Constitution the 
period of our slavery in this country finally comes to an end. 
The sovereigaty that was transferred to us in August 1947 from 
tho British Parliament, did not directly devolve on the people 
of Pakistan. Instead of that i¢ was entrusted to the Constituent 
Assembly and it was left to that body to decide in what manner 
or shape it should be transferred to the people. For a number 
of yeara the Constituent Assombly folt reluctant to relinquish 
this sacred trust to its rightful recipients. When at last under 
public pressun> it was just on the verge of transferring the trust 
to the real beneficiaries, the then Governor-General dissolved 
it in October, 1954 and, as a result of a judgment of the 
Federal Court, the sovereign power of the country was declared 
to vest not in the Constituent Assembly which could be said to 
possess some representative character, but in the Governor- 
General who represented nobody and was himeslf appointed by 
tho British Crown. Thus our Freedom was, as a matter of 
fact, mortgaged, firat, with the Constitu Assembly and 
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thereafter with the Governor-General. Now the ascent of the 
Governor-General to the Constitution of Pakistan is tanta- 
monnt to an act of redeeming the mortgaged freedom of the 
country after which we are, now for the first time, to really 
have our share of the blessings of freedom. Consequently, 
should such an opportunity present itselfeven with some dis- 
count, no well-wisher of this country will refuse to avail of it. 
Secondly, the Preamble of the Constitution, its Directive . 

Principles and Article 198 of the Constitution have finally and 
unequivocally settled the 8-year old struggle between the 
JIslamio and anti-Islamic trends in favour of the former. And 
the fact that the fature system of life inthis country has to be 
shaped on the basis of Islam and that the Qur’én and the 
Sunnah shall ever reign supreme here has been so firmly em- 
bodied in the Constitution of the country that no worldly 
power shall, Insha Allah, be able to obliterate it. This in 
itself ia a great victory for which all AAle-Iman (believers i.¢., 
Muslims) should feel felicitated and thank Almighty God, 
After nearly 200 years of domination of ‘Kifr’ it ie for the 
first time that the sovereignty of Almighty God and the legal 
supremacy of High faith (Din) has been acknowledged in our 
Constitution, Again, it is for the first time that this epoch- 
making decision has been incorporated in the Constitution of 
the State that un-Islamic laws wil! not be valid, that all laws of 
the British period will be brought in conformity with the Qur'an 
and the Sunnah, and that no legislation which is repugnant to 
the Holy Qur’an and the Sunnah shall be enacted in future, Not 
only that, it is for the first time after the Khilafat-o-Rashidah 
that the governmental authority of an Islamic State has passed | 
into the Hands of the common people instead of royal families. 
Thia great revolution has indeed changed the course of history 
and has given birth to new era which, if we desire (and God 
helps us) can, with the grace of God, be turned into a second 
golden age in the history of Islam. No doubt, the method of 
implementing these provisions is not commensurate with. their 
grandeur ; and it is a pity that the methods of making these 
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provisions effective as suggested by the Islamic parties have 
not been socepted. Furthermore, the methods proposed in the 
new Constitution is such as will be effective only if right sort 
of persons are elected by the electorate. Anyhow, if the 
Ialamio ideology is supported by an awakened and strong 
public opinion,-and the people: continue to return such re- 
presentatives in the coming elections as are capable of and 
determined to work for Islam, then even this method can be 
utilised to achieve such results as would transform Pakistan 
into an ideal Islamic State in a few years. 

Thirdly, from a demooratio point of view too the Constitu- 
tion is to a large extent satisfactory. The balance between the 
Executive, the Legislature and the Judiciary has been almost 
equitably and fairly maintained ; in the form of an Election 
Commission, a very good provision has been made for holding 
elections ; proper checks have been provided to prevent the 
Political parties from unduly interfering with and influencing 
the Services ; and not much niggardliness has been shown in 
conceding the fundamental rights to the people and guarantee- 
ing their enforcement. Although along with these bright 
spots the Constitution has a good many objectionable features 
also—some of which are very dangerous indeed—for instance, 
preventive detention, complete suspension of fundamental righta 
during an omergenoy, unlimited powers of promulgating 
Martial Law and enacing indemnity laws disqualifying @ person 
sentenced to imprisonment of two years.or more from being 
elected to the Assembly irrespostive of whether he may havo 
been sentenced for committing an offence involving moral 
turpitude or on political charges, and absolute powers of the 
President to grant pardon and reprieve which may even 
transgreas the limits prescribed by God, yot all theso and 
other defeots (not enumerated here) cannot constitute a suffi- 
cient or valid ground for rejecting the Constitution especially 
ea the methods provided for amending the Constitution is 
quite easy. It is oppn to the people avany time in future to 
elect such revresentatives as are prepared to run the admiuis- 
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tration of the country without the 1 .Ip of repressive laws and 
undue authority and thereby remove these black spots of the 
Constitution. i 

Fourthly, this Constitution has to a very great extent 
satisfactorily settled the controversy over the distribution of 
Powers between the Centre and the Provinces which had been 
raging for a long time and which had particularly created dan- 
gerous conditions in-Kagt Pakistan, The distribution of powers 
has now been effected in such a balanced ‘manner that, while 
the Provinces havo’ been given practically all the necossary 
powers, the Centre has not been allowed to be weakened so as 
to endanger the solidarity of the country in any manner. All 
tho same, if experience shows any defects in this distribution 
of powers and the practical requirements of any part of the 
country call for a change therein such a change will not 
be very difficult due to the flexibility of the Constitution, 
Hence no present or future defect of the Constitution can be 
reasonably made a ground for rejecting the whole of the 
Constitution, 

It is for these reasons that Majlis-e-Shura of Jamaat-e- 
Islami, Pakistan accepts this Constitution and would also 
advise all well-wishers of the country to accept it in all sin- 
cerity, Atthe same time the Majlis appeals to all those 
people who are anxious to see Pakistan develop into a full- 
fledged Islamic State, that, in order to ensure the successful 
working of this Constitution and to make it an effective 
means for the achievement of the real object in view, namely 
the establishment of the Islamio Order, they shonld continue 
working with the same unanimity of opinion and unity of 
action which has brought this success to them in their atruggle’ 
for the framing of an Islamic Constitution. 

The Constitution would produce no useful results unless 
and until our entire social set-up, with sll its various com- 
ponents, is morally prepared to see that the Constitution does 
work aa a successful Islamic Constitution and unless our 
masses develop the ability to elect the right type of persons 
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translating it into action. This calla for concerted efforts on 
the part of all sincere Muslims. Mutusl recriminations 
amohgst-various groups over petty trifles would prove dis- 
astrous, Unity and solidarity are all the more necessary now 
especially as an all-important constitutional issue, the nature 
of electorates, stil! remains undecided. And this question 
‘has not only been left undecided to be tackled by the National 
Assembly only, but it has been made incumbent. upon the 
Assembly to ascertain and consider the views of the Pro- 
vineial Assemblies also. In this disconcerting state of affairs 
those who stand for an Islamio Constitution cannot in any way 
afford to relax their efforts at this stage. We should all stand 
as one man and work hard to see that the issue is conclusively 
decided in favour of separate electorate and the designs of 
introducing the system of joint electorate are buried deep 
onee for all, This would be impossible of achievement unless 
public opinion is so thoroughly mobilized against joint 
electorate in Pakistan as well as in West Pakistan that none 
but those prepared to commit political suicide should dare to 
vote for it. 


Appendix V 


White Paper on the 
Problem of Electorates 


THE Jamast-e-Islami, Pakistan issued a “White 
Paper on the Problem of Electorates” in January 
1958. As this document has becerie a part and 
parcel of the political history of Pakistan and as it 
presents the electorate problem in its manifold aspects 
we deom it advisable to include it as an Appendix in 
the present yolume.—£dttor. 


WHITE PAPER ON THE PROBLEM OF 
ELECTORATES 


l. The country is faced with a critical situation today, 
Political horizon is overlaid with dark and dismal clouds, 
Instability has become the order of the day. Devisions are 
beiag taken in utter disregard of the wishes of the people.” 
People, the real deciding factor, the real authority, have been 
relegated into oblivion, while the 80-called representatives of 
the demons are ruling just through intrigues, conspiracies and 
unholy alliances, Economie situation is worsening every day. 
Political scene is beconfing more and more confused. Social 
conditions are deteriorating like anything. Disruption within 
and disrepute abroad, this is the Situation today, 

The confidence of the People has been shaken to its very 
roots. They have no faith in the loadership. They have a 
deep and sincere feeling that they have been betrayed. Not 
only they have not been given tho chance of electing their own 
leadership during the last ten Years but conspiracies have been 
hatched to permanently deprive them of their right of choosing . 
their real representatives in an honest, clear and fair way, by 
clamping upon'them a system of electorate which so confuses 
elections that mostly the intriguera and the vested interest will 
emerge successful out of it. This is the mightiest and the most 
outrageous conspiracy to corrupt the political system and vitiate 
elections for all times to come. Jt will deprive the people of 
ever getting a chance.to have @ government of their own choice. The 
time has come when the facade of this ugly conspiracy should be 
torn asunder and a united effort be made to protect the oon- 
stitution and lay the foundations of real democracy in the 
country. 

2. Muslim India has alwaya stood for the ideal of its sepa. 
rate nationhood. In Islam there is no place for the narrow, 
chauviniatic idea of territorial nationalism. Muslims realised 
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their separate entity and in 1906 demanded separate olector- 
ates. The demand was accepted {in 1909) and despite all the 
machinations and manceuvrings of the Hindus, the Muslims 
succeeded ssfegarding this system. Mr. Jinnah’s famous 
Fourteen Points included the demand that ‘‘the representation 
should continue to be by means of separate electroates. as at 
present?’ and a farther elucidation of the point was made in 
the fifteenth point added later on, which unequivocally declar- 
ed that the system of ‘Separate Electorate is inevitable”. 
This demand was not based merely on any time-bound regard 
for political protection but was definitely an outcome of the 
realisation of the separate nationhood of Muslims. It is clearly 
borne out in what Quaid-e-Azam said in November, 1945: 
“We (the Hindus and Muslims) are different in every- 
thing. We differ in our religion, our oivilization and 
culture, our history, language, our architecture, music, 
jurisprudence and our society, our dress—-in every way we 
are differont—We cannot get together in the ballot bor’’. 
That is why aftor partition the issue naturally remained 
settled. People never had oven the slightest idea of effecting 
any change in tho system. Elections in the Puajab, N.W.F.P,, 
Sind and East Pakistan were hold on this basis. The Liaquat 
Ali Khan Report (1950) presented this principle, The Nazim- 
uddio Report (1952) was based on it. Muhammad Ali Bogra 
Report (1954) envisaged this very principle, In tho East 
Pakistan elections, held in March 1954, no reference was made 
to it and the twenty-two points of the United Front do not 
mention it directly or indirectly. The principle of parity was 
adopted during this period but no mention of any change in 
the principle of eloctorate was made in that either. After the 
dissolution of the first Constituent Assembly Mr. Suhrawardy 
joined the cabinet and got the principle of parity accopted by 
his East wing colleagues, but not the slightest reference was 
made to the reopening of the issue. The formation of one 
Unit was effected in 1955 and here too no reference was made 
to the issue of electorates, Even when the Awami League 
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opposed the One Unit bill, no mention was made of this isaue, 
The only thing with which the One Unit bill was: linked, was 

* the principle of parity. So the history shows. that the issue of 
electorates was never a. disputable issue in the eyes of the 
Muslims of Pakistan and even in their political circles it never 
arose for reconsideration. Nor was this issue linked up with 
any other question, be that of Parity or Ono Unit or any 
thing else, : 

3. It may be asked that if this ia so then how and when 
did this question arise and assume so much importance ¥ 

The fact is that the Hindus have been trying to impose 
joint electorates over the Muslims of the aub-continent from the 
very outset. Like us, for them too the problem of electorates 
is an ideological issue. They want to erect the polity on the 
foundations of secularism and territorial nationaliem, and joint 
electorate is an important and effective device in their scheme 
of things, Not only that ; the system of olectorate is of sig- 
nificant imortance in 8 modern state. It acts as the very 
foundation upon which the political institutions are based. It 
is an integral part of the political structure and cannot be 
detached from it, because it is the ladder by means of which 
the political leadership emerges in a modern polity and oon- 
trola all the organs of the state, Hindus realised this signi- 
fioance of the electorates and fought tooth and nail against 
the Muslims’ demand for separate electrorates, so much s0 
that when the. Muslims succeeded in getting this demand 
accepted in 1909, they devoted all their energies to undo it. 
And-when they formulated their draft constitution of the 
country in the form of the ‘Nehru Report’, they incorporated 
therein the principle of joint electorates and were not prepared 
to effect any change in that. 

Despite the partition of the country and the vindication 
of the Muslim view-point they refused te reconcile themselves 
to the basic approach of the Muslims of Pakistan, This was 
fully realised by Quaid-e-Azam himself and after carefully 
studying the trends that set in, he declared that ; 
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“Before we could assume the reins of office, non-Mas- 
lims started pulling out of Pakistan, which subsequent 
events have proved, was part of a well-organised plan to 
cripple Pakistan”. (October 1947). 

“Wo have been the victims of a deeply laid and well- 
planned conspiracy executed with utter disregard of the 
elementary principles of honesty, chivalry and honour”. 
(October 1947). 

“Minority Communities must not by mere words but 
by actions show this that they are truly loyal and they 
must make majority community feel that they are true 
citizens of Pakistan”. (June 1948). 

“Tt is now perfectly obvious that, having failed to 
prevent Muslims from achieving Pakistan, these agencies are 
now trying to disrupt Pakistan from within by insidious 
propaganda aimed at setting brother Muslim against 
brother Muslims”. (March, 1948). 

Thus, instead of reconciling themselves to the basic ideo- . 
logy on which Pakistan is based, they began to assail it from 
within. They tried to raise the slogan of joint electorates on 
the first opportunity that they got. In 1951 when an amend- 
ment to the fifth and sixth schedule of the Government of 
India Act, 1935, was being discussed in the Constituent 
Assembly and the principle of adult suffrage was being adopt- 
ed Hindu leaders girded up their loins and Mr. Rej Kumar 
Chekravarty, without paying any heed to the relevancy of the 
issue, deolared : ‘ 

“gir, we all want—especially the minorities—joint 
electorates, nor only in Sind but also in Hast Bengal. But 
I find that an important omissior ..The more of the Biil 
should also have moved for the system of joint clectorates 
without reservation......I want to raise here the question 
that in Bengal we are very keen about the system of joint 
electorates without reservation” 1 
They failed to convert anybody to their yiew-point. But 

IK Constitnint Assembly of Pakistan Debates, Volume IX, No, 2, p. 31. 
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despite the failure they continued their campaign singlehanded. 
Then came that unfortunate period of our history when political 
wranglings and power-politics divided the Muslims into half-a- 
dozen groups and the balance of power went into the hands of 
the Hindus. Being in possession of the balance of power they 
tried to cull out a heavy price of their support. In August 1955 
Central as well as East Pakistan Ministries were formed with 
the support of the Hindus. And the Muslim parties which 
joined these Ministries were prepared to. barter away even the 
ideology of Pakistan for tho votes of the Hindus! Mr. B.K. 
_ Das, leader of the Congress Party, while giving reasons of 
their participation in Government said on September 6, 1956 : 
“The Pakistan National Congress has throughout been 

fighting for the acceptance of the principle of Joint Eleotro- 
tates and a constitution for the country fully democratio in 
outlook......At present, however, there are signs discernible 
that the reasonableness of our demand from the standpoint 

of the larger interests of tho state atands recognised by the 
parties as they have recently emerged in both the wings... 

We were eager to take advantage of the changed circumstances 

and decided to work in co-operation with all sections and 

communities”. (Dawn, Sept. 6, 1955). 

That was how and when the electorate issuo was raised. 
And it was done at the instance of Hindus and Hindus alone. 
The “changed ciroumstances” were more congenial to them and 
they “took advantage” of this situation. Now they had with 
them from amongst the Muslims themselves certain advocates 
of their viewpoint, 

4. On the very first signs of this deal Jemaat-e-Islami 
raised its voice against it, Maulana Maududi warned against 
this secret compromise and asked the people to defeat: this 
machination of the saborteurs. On 2nd September 1955 he 
issued a statement against this move and condemned it in un- 
equivocal terms. In November, 1955, on the occasion of the 
Aunual Conference of Jamaat-c-Islami, Maulana Maududi again 
Warned against the dangers of this move. The public opinion 
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was so vehement against this move that the framers of the 
Constitution had to defer final decision on this issue, A pro- 
vision was made in the Constitution that the system of electro- 
rate will be decided by National Assemblies. The Weat Pakistan 
‘Assemblo voted in favour of separate electorates and the vote 
was almost unanimous, only 10 persona dissenting in a House 

- of 310. The East Pakistan Assembly is alleged to have decided 

"in favour of joint electorates, But this decision (if at all 
taken) was made with a very small margin and that too with 
support of about 60 Hindue votes, against the wishes of a large 
majority of the Muslims members of the Assembly, and worse 
of all, in a House which was in « state of utter chaos because 
of coercion, intimidation, and even manual interference from 
the galleries filled with Hindus and goondas of the ruling 
clique. 

Thon a week Ister when the matter came before the 
National Assembly it evolved a most dangerous and nonsen- 
sible formula. It adopted Joint Electorates for East Pekistan 
and Separate Electorates for West Pakistan. This was done 
at a time when practically the whole of the country was de- 
manding separate electorates. Section 144 was clamped on 
Dacos to stop the people from voicing their views and goondas 
unleashed upon them to give them some lessons in law and, 
order, The Republican Party which only a couple of days 
earlior had most unequivocally assured to stand by its own and 
the nation’s unanimous decision in favour of separate elector. 
ates, overnight took @ somersault under pressure from the 
President and the West Pakistan Governor who had flown to 
Dacoa. It colluded with people bent upon undoing Pakistan 
and its basio ideology simply to retain power and voted for the 
said foolish formule. Everybody knows how even the open 
enemies of Pakistan laughed at this and questioned the juati- 
fication for Pakistan thereafter. And finally in April 1957 the 
Republican-Awami Ministry, disregarding sll the public 
demands, amended the electorate formula and imposed joint 
electorates over the entire country. All this was done to 
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appease the Hindu members and thereby keep themsclves in 
power, This was the shameful way—ont and out despotic—in 
which the system of joint electorate was thrust upon the 
country. Last of all, in October 1957 when after the fall of 
the Suhrawardy Ministry, the hope of the re-adoption of 
separate olectorates dawned, all the vested interests again 
conspired to sabotage the move, and once again with the 
treachery of Republican Party, thia constructive attempt was 
defeated, and the system of joint electorate remained tied to 
our neoks, 

5. People have condemned this tyrannical and Hindu- 
inspired move of the power-thirsty politicians, They have criti- 
cised it ia unambiguous terms, They have agitated against it 
in all the accepted democratic ways. They have used all 
vehicles of democratic expression to voice their disapproval of 
it, Their opposition to it has been so thorough and so over- 
whelming that the so-called Fact Finding Committee of the 
Republican Party did not daro to publish its report. But, all” 
this has not been able to move the unscrupulous politicians 
who rule the country through intrigues and alliance and pay 
not the least heed to the will of the people. 

8, The imposition of the joint electorates is the most 
dangerous conspiracy that has been perpetrated upon the 
people of Pakisten. This is generating very grave consequences 
for Pakistan and is loaded with more explosive dangers for the 
future, The fact is that even a cursory appraisal of these 
dangors is sufficient to stagger a real patriot. The joint electro- 
ate is not only a negation of the two-nation theory—the very 
ratean d'etre of Pakietan—it is also gross and flagrant vio- 
lation of the principles of Islam, and is in clear conflict with 
the tenets and the basic schome of the Constitution of the 
country. Nay, it is bound to endanger the very existence of 
Pakistan. 

These are the consequences which must flow from it : 

(a) It will weaken the Islamic consciousness of the 
Millat and will inject alien ideas into the mindg 
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of the coming generations. Weakening of the 


"- Telamie feclings will outomstioally result in 


(b) 


(ce) 


weakening of the bonds of integration of Pakietan. 
Pakistan consists of 80 many otherwise hetero- 
geneous elements—which have been united into a 
firm unit only by Islam. Anything thet weakens 
this tie, is bound to sot aa& force of disinte- 
gration. This idea of joint electorates is pased 
on the theory of territorial nationaliem and not 
on Islam. 

Joint electorate is, as 8 matter of fact, the first step 
jn the scheme of its promoters. They ste fanning 
the flames of Bengali nationalism. And they have 


given more than sufficient indications that their 
real aime aro secularism and secession, The jubi- 


lance which was demonstrated by the Hindu leaders 
and the Hindu press of Bharat on the imposition of 
joint electorates and the felicitations which none 
other than the Bharti Prime Minister expressed on 
the formation of Noon Ministry are firm indicators 
of the future. The joint electorate is the door 
through which the demand for United Bengal 
wants to enter. They have erected the door and 
are now jeslously guarding it. Money, influence, 
pressure, everything is being lavishly used in keep- 
ing the door intact. This is the greatest crack 
that has occurred in our defence wall—the next 
step will be the demolition of this wall. 

The reagon why Hidus, Communis and the vested 
interests are so eager to retain joint electorates 
becomes crystal-clear wheny.one studies the infu- 
ence they are going to command over the elections 
under, this system. Statistics show that Hindus 
and the Muslim politicians of their choice will gain 
control over the political life of East Pakistan and, 
through it, will become @ decisive factor in the 
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National Assembly. A careful study of the follow- 
ing data shows that Hindas are not demanding 
joint electorates out of any love for Pakistan, but 
in order to enable themselves to wield real autho- 
-rity in the political life of the country. Their new 
strategy is to prevail over Pakistan through this 
subterfuge, And the Communists are working hand 
in glove with them, for they also see into a sure 
chance for infiltrating into the political life of 
Pakistan. 

The facts are as follows : 

The East Pakistan Provincial Assembly will have 300 
general and 10 women seats, An analysis of the position of 
Hindas in different Constituencies shows that : 

In fourteen constituencies Hindu votes are in majority and 
here they are bound to get representatives of their own choice 
lected, These constituencies are : 

1, Khulne Sadar South East. 
2. Khuioa Sadar South. 
3. Satkhira East. 
4, Bagerhat South, 
5. Dinajpur Sadar North. 
8. Gopalganj South West, 
7. Gopalganj East. 
8, Piroojpur North West. 
9. Gopalganj West. 
10. . Thakurgaon Central, 
11. Chittagong Hill Tracts North, 

12. Chittagong Hill Tracts South. 

13. . Madaripur South West. 

14, South Sylhet South West. 

In thirty-five constituencies the non-Muslim population 
varies from 36%, to 49.19%. As such, they, without the support 
of any Muslim votes, oan get their candidates elected because 

{i} very few Muslim women vote whilo most of Hindu 

~ Women cast their votes ; 


(#8) 
(itt) 


(iv) 
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Hindu votes will be consolidated while Muslim votes 


will not be so ; 


all the Muslim voters do not use their votea while Hindus 


are politically much advanced, and 


the difficulties of communication and transport are also 


@ disadvantage to the Muslim voters. 


These constituencies are a8 follows : 


Cee ath ce rah 


Name of the Constituencies 


Qopalganj North 

Jessore Sadar South East 
Bagerhat Central 

Dinajpur Sader West 
Habibganj North West 
Bagorhat North 

Khulna Sadar South West 
Satkhira West 

Satkhira Sadar North 
Khulna Sadar North 
Thakurgson South 

Bagerhat East 

Bakerganj Sadar North West 
Piroojpur North East 

Narail South East 
Chittagong Sader Ceneral North East 
Dacca Sadar Central South West 
Satkhira North East 
Sunamgenj South West 
Habibganj South 

Habibganj South West 
Munshiganj North West 
Rangpur Sadar North 
Goalondo South 

Netrokona North 


. Sunamganj North Weat 


Percentage of 
non-Muslim 
Population 
vee 49,19 
oe 47.5 
we 49.0 
- 49.0 
38.0 
45.0 
45.5 
wee 445 
wee 41,0 
wee 47.0 
wee 42,3 
ae SLO 
+ ATO 
ave 400 
wee 40,3 
wee 42,0 
woe 40.5 
wee 43,0 
we 48,0 
we 38,9 
ae 87.3 
39.0 
we B75 
ow 37,06 
ae 88.0 
we 866 


400 


365, 
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Name of the Constituencies 


Magurah North 

Narail Central 

South Sylhet East 

South Sylhet South 
South Sylhet North East 
South Sylhet North West 
Khulna Sadar North East 
Bakerganj Sadar West 
Brahmanbaria East 


Percentage of 
non-Muslim 

Population 
ae 40.0 

ae 49.0 

a 48,0 

ore 47.0 

os 40.6 

ve 40.0 

w+ 40.0 

w+» 39.0 

a+ 36.3 


In eighty-nine constituencies Hindus have a consolidated 
vote of 20% to 35.45% and caloulations show that they can win 
the elovtions with the support of very few Muslim votes. In the 
constituencies they are the deciding factor and need from .05 to 


12.1% other votes to sweep the polls, 


as follows : 


eros 


Pee 


Name of the Constituencies 


Netrokona South East 
Nilphamari North 

Rajshshi Sadar West 

Feni North 

Piroojpur West 

Chittagong Sadar Kast 
Chittagong Sadar Central South East 
Bakerganj Sadar Central West 
Faridpur Sadar Weat 
Nilphamari West 
Brahmanbaris North 
Manikganj West 

Thakurgaon West 

Habibganj North 

Magursh South 


These constituencies aro 


Percentage of 
non-Mualim 
Population 

vee 35,43 

++ 8543 
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Brahmanbaria South East 
Kishorganj North Hast 
Mymensingh Sader North 
Satkhira North West 
Chittagong Sader Central 
Dinajpur Sader Central 
Dinajpur Sadar South 
Habibganj West 
Sunamganj North 

Dacoa Sadar West 

Daooa Sadar Contra) North 
Narayanganj West 
Nougaon North 

Nougaon Central 
Netrokons North East 


. Rangpur Sadar North East 


Narail Rast 

Thinaidah North 

Kurigram North West 
Chittagong Sadar Central South 
Tangail South East 

Faridpur Sader, North 
Meanikganj East 

Kishorganj South Bast 

Bogra North West 
Chittagong Sadar North West 
Dacos Sadat North Weat 
Nilphamari East 

Madaripur South 

Manikganj Contre! 

Daron Sadar South 
Sunamganj South 

Bagerhat South Eset 


Percentage of 
non-Muslim 
Popylation 
ove BBL 

oe 31.84 

a 31.84 

ee BLO4 

ae SLO8 

+» 30.08 


401 


81. 


The Islamic Law and Constitution 


Name of the Constituencies 


Jeasore Sadar South 

North Sylhet North West 
Thakurgaon North 
Jhinsidah Contra! 

Natore North 

Nougeon North West 
Brahmanbaria Central West 
Goalondo North West 
Tangail Central 

Jessore Sadar Central 
Brahmanbaria Central 
North Sylhet North East 
North Sylhet North 
Brahmanbaria West 
Faridpur Sadar North East 
Tangail South 

Netrokona East 
Narayanganj Sovth 


Ohittegong Sadar Central North West 


Tippera Sadar North 
Tangail Central Kast 
Dacos Sadar South West 
Manikganj North 
Tippers Sadar East 
Rangpur Sadar Central 
Sirajganj North West 
Jamalpur North Esst 


Chittagong Sadar Contral South Weat 


Barkerganj Sadar Central 
Feridpur Sader South East 
Nawabganj North 
Rejshahi Sadar South 
Kishorganj Central South 
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Percentage of 

Name of the Conatitution non-mnudlim 
Population 
82. North Sylhet South ‘ oe 21,0 
83, Chittagong Sader North East a 21.0 
84, Pabne Sadar South East we 20.88 
85. Chittagong Sadar vee 205 
96, Feridpur Sader East sae 20.8 
87, Feridpur Sader South w+ 20.0 
98, Jhinsidsh South we 20.0 
80, “Dinajpur Seder South Hast ae 20.0 


_ In four women constituencies non-Muslim votes range from 
34% to 39.7%. All these four seats sre Hindu sureshots, Thus 

- ander the joint electorate system, Hindus are sure to get 142 
geate oither for thamselves or for their nominees while under 
separate electorates they were having 70 scate only, In other 
constituencies also their consolideted votes may pay them 
handsome dividends. 

This conclusively shows that Hindus will wield decisive 
influence in Hast Pabistan politics and through it upon the Centre. 
What would be the consequences of it, is not difficult to imagine. 

This further shows that even if one general election is held on 
the basis of joint electorates it would be sufficient to give the anti. 
Pakistan forces ample opportunities to administer, God forbid, a 
shattering blow to the integrity and survival of Pakistan. 

7. Now, what is the way oat of this dangerous impasse t 
‘All facte—hard facts—drive us to the conclusion that the issue 
of electorates should be finally decided socording to the will of 
the people before the first genorsl elections are held, And this 
oan be done if the.taaue 8 referred to the people for decision. 
Hence our demand is for a Referendum. 

Referendum should be immediately held, because thia is the 
only way to solve this issue peacefully and amicably and with- 
out delay—for delay will give upperhand to those elements 
whose continuance in power may endanger the very existence of 
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the country. 

Referendum is the only way to decide the issue demoorati- 
cally. People have been very cunningly deprived of their basic 
political rights, Decisions are being continuously made by the 
ruling coterie in # dictatorial way and the voice OF the people 
is not being given the least importamce. Referendum means 
reference. of an issue to the people, a Partial demonstration of 
thelr sovereiga right. It will strengthen demooracy in the cons. 
try and will sound the death:knell of the anti-demooratie forces 
who are bragging about revolutionary councils and the like, 

As 6 matter of fact, referendum is the only way out. 

It will not delay the general elections, rather it will ensure 
their early occurrence. If the public pressure and public censure 
exert themselves fully, no power on earth can delay the elec. 
tions. The referendum will establish the supremacy of the 
people and strengthen their force, power and pressure. In the 
face of their sroused interest and united force, there is no 

., queation of delay in elections. . ~~ 

Lists should be prepared community-wise so that they can 
equally serve under both systems. Delimitation will have to 
be done simultaneously on joint and separate basis, This may 

-entail little more expenditure but it is of no significance in 
the face of the importance of the problem. With the help of more 
staff all arrangements can be made without causing any delay. 


According to the schedule of the Elections Commission all 
this work would be finished by June 1958. On the new arran- 
-goment the same schedule can be strictly maintained. Referen- 
dum should be held in October 1958. Its reeult oan bo compiled 
within 9 fortnight. Preparations for general elections should 
continue unabated. And the general elections can be held with- 
in two or at-the most three montha of the referendum date. 
This is how we can come out of this dangerous situation without 
dolaying the general elections, 


Appendix VI 


ABUL A‘LA MAUDUDI 
A BIOGRAPHICAL SKETCH 


SAYYID ABUL A‘LA MAUDUDI is one of the greatest think- 
ere and social reformers of the world of Islam. He was born in 
Aurangabad. (Hyderabad, Decosn, India) on 25th September, 
1008 and started his public life as 3 journalist in 1920, At the 
age of seventeen, he became the editor of daily Taj, Jabalpur 
and later on edited the Al-Jamiat, Delhi—one of the most 
influential snd popular Muslim newspapers of India of the 
nineteen-twenties, In 1920, when he was 26 years old, he pub- 
lished his scholarly and monumental work Al-Jihad Fi-al-Islam 
(Holy War in Islam). This book is unprecedented in the Islamio 
literature and the equal of it cannot be found even in Arabic. 

Maududi, later on, shifted from Delhi to Hyderabad 
(Decoan) and in 1982 started Tarjuman al-Qur’an, a monthly 
journs! dedicated to the cause of Islamic Renaissance. This 
journal has played the pioneer’s role in stirring the new awaken- 
ing among the educated elite of Muslim India and an Indian 
historian rightly declares that no future historian of the Muslim 
India can ignore the part played by this journal. 

It was in 1937 that Dr, Muhammad Iqbal wrote to Maulana 
Maududi to shift to Punjab and co-operate with him in the 
gigantic researoh work of the reconstruction and the codification 
of Islamic Jurieprudence. This correspondence was followed by 
two meetings between these luminaries of Islam. Finally it was 
decided that Maulana Maududi should shift to Panjab and 
direot an institution of Islamic research—Dar al-Islam. Maulana 
Maududi left Hyderabad and settled in Punjab in March 1938, 
“But alas !”, in the. words of Maududi himself, “‘he (Iqbal) was 
in the last days of hie life, The very next month he breathed 


406 The Islamic Law and Constitution 


his last and I was left alone for the uphill task we hed decided 
to undertake jointly”. 

At Lahore Maulana Maududi also worked for nearly two 
yeara ag the Dean of the Faculty of Theology, Islamia College, 
Lahore. In 1941 he organised the Renaissance Movement— 
Jameat-e-Islami—and was elected its chief. After Partition 
he launched the movement of Islamic Constitution and the 
Talamio way of life and was arrested on 4th October, 1948. After 
20 months of imprisonment he was released in May, 1950. Again 
in 1953 he was sentenced to death for writing a pamphlet which 
itself was never proscribed. Thia sentence was commuted to life 
imprisonment, which mesnt rizorous imprisonment for fourteen 


years and was released on 28th April 1955 under a decision of 
Supreme Court. Again on 6th January 1064, he was arrested for 


the third time, when Jameat-o-lslami, Pakistan was banned 
under Ayub Regime. He was released by Punjab High Court on 
9th October 1964, 

Fourth time, he was arrested on 29th January 1967 for 
opposing Ayub Khan’s regime for celebrating Eid-ul-Fitr one 
day before the moon sighting. In consequence of a writ petition 
the Government released Maulana Maududi after 2} monthe 
detention on 15th March 1967. 

Maulana Maududi started writing his Tafhim al-Qur’an 
(Towards Understanding the Qur’in—Translation and Com- 
mentary on the Qur’in) in February 1942. This is the most 
revolutionary and epoch-msking book of our age. It has been 
completed in six volumes after 30 years 4 months on 7th June 
1972, 

Meududi ia a prolific writer and is the author of nearly 
sixty worka on Islam. His approach is scientific and logical. His 
vaat knowledge of Islam and of modern thought has given him 
the unique quality of presenting Islam in the most systematic 
way having a special appeal for the educated. people. He has 
given a [very realistio interpretation of Islam and inspired the 
Muslim sie to tfanslate the Islamic way of life into practice. 
Ho is great thinker and man of action. In short, he is a 
‘practioal idealist’.—EDITOR. 


